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Appellant, Robert A. Rodriguez, respectfully petitions for 
rehearing en banc herein or in the alternative for rehearing by a 
panel consisting entirely of Circuit Judges of this Court of Appeals, 
and in support of the petition, petitioner states: 

1. This appeal, which raises extremely important Consti- 
tutional questions applicable to all civilian employees of the federal 
government and which is absolutely crucial and vital to petitioner 
(an outstanding veterans' Preference civil service employee who was 
removed from his position with the Air Force after 27 years of out- 
standing, exemplary service, and whose removal was effected contrary 
to the exhortations and recommendations of his own federal superiors) ; 
was heard and decided by only two Judges of this Court of Appeals 
(Judge Tamm and Judge Wright). The third member of the panel was 


District Judge Johnson from the Middle District of Alabama. 
J 


2. Judge Tamm, who readily concedes in his opinion (i) 


that "the circumstances involving Mr. Rodriguez's dismissal are 


indeed unfortunate and indicative of a degree of governmental over- 
Vere hil 2/7 (ii) that General Funk (the Air Force official who dismissed 


2/ 


petitioner) "over-reacted in removing appellant for this offense", 


(iii) that the Air Force Hearing Committee which thereafter reviewed 


petitioner's removal actually recommended " penalty less severe 


than removal", 3/ (iv) that petitioner “had a superior work record 
| 


and was highly thought of by his superiors", 4/ and (iv) that pe- 


titioner's removal was obviously the result of “a mistake made many 


years ago" by petitioner and " housands of other loyal Americans" 3/ 
— nevertheless voted to affirm the judgment of the District Court 


(Judge Hart), 6/ and thus his opinion (in which Judge Johnson simply 


joined) sustained petitioner's "unfortunate removal". 


Judge Wright, on the other hand, vigorously dissented. 7/ 


| 
In sum and substance, therefore, petitioner has been doomed 


to a monstrous, hopeless future, as dark as the blackest night, by 


al to 1 split decision of only two Judges permanently assigned to 
: | 


a 


1/ slip opinion, pg. 2. 

2/ Slip opinion, pg- 11. 

3/ slip opinion, pages 6, 10. 

4/ slip opinion, pgs- 10, ll. 

5/ slip opinion, pg- 13. 

6/ pistrict Judge Hart stated repeatedly during the proceedings in 
the Court below: "This thing is a tragedy of errors"; "(I)£ some- 
where along the line (the Government) can suggest an equitable 
solution, I would like to hear it...- Don't you think they (the 

ir Force) used a bit of overkill here? This is a mess". "The 
result (is) unfortunate, certainly. A better solution certainly 
would have been desirable." (J.A. 77, 107, 108, 123). 
7/ Slip opinion, pgs. 13-33. y 


this Court of Appeals — his fate having been sealed by a non-member, 
visiting District Judge, who sided with Judge Tamm to cast the 
decisive vote. 

Petitioner respectfully submits that, in an appeal which 
raises serious, substantial Constitutional questions of great im- 
portance to federal employees generally anda which determines his fate 
and reputation for life, this Court's final ruling should either be 
rendered en banc, or at the very least, by a panel made up exclusively 
of Circuit Judges regularly assigned to this Court by the President 
and the Congress, and in support of his petition, petitioner relies 
on the following grounds. 

3. First of all, the majority opinion does violence to 
the First and Fifth Amendments and to the body of law recently re- 
defined and broadened by the Supreme Court in Baird v. State Bar of 


Arizona, 401 U.S. 1 (1971) and Application of Stolar, 401 U.S. 23 


(1971). 8/ 


The simple, but important, Constitutional issue raised by 
the case at bar therefore is: 


Since the Supreme Court made it clear in its 1971 
decisions in Baird and Stolar that the Air Force's 
questions violated First and Fifth Amendment consti- 
tutional rights enjoyed by Rodriguez, did the Air 
Force likewise violate those same constitutional rights 
by Gismissing Rodriguez from his federal position simply 
because, initially at least, Rodriguez, fearing the con- 
sequences, did not truthfully answer those same uncon- 
stitutional questions? 


TT 


8/ Please see also Konigsberg v. State Bar of California, 353 U.S. 


252 (1957); Schware v. Board of Bar Examiners, 353 U.S. 232 (1957) 
and Weiman v. U 344 U.S. 183 (1952). 


In a similar case decided by Judge Gasch in the District 
Court, the decision reached was diametrically Beecaice to that 
reached by tlenejwity in the case at bar (Gordon v. Blount, 336 
EF. Supp. 1272, D-C., D-C. 1972). : 

| 

4. Secondly, the majority opinion herein does further 
violence to petitioner's Fifth Amendment rights by sustaining his 
removal from federal employment for his failure, initially only, 
to answer "yes" to questions which the Government noe admits did not 
really lend themselves to a “mechanical yes or no eer in petitioner 
particular situation (Weiman v. Updegraff, 344 U.S. 183 (1952); Cramp 


v. Board of Public Instruction, 368 U.S. 279 (1961); Baggett v. Bullitt 


377 U.S. 360 (1964); Elfbrandt v. Russell, 384 U.S. 11 (1966); 


Whitehall v. Elkins, 389 U.S. 54 (1967)). 2/ 


| 
Moreover, the record before the Court shows that petitioner 


always made it perfectly clear to the Air Force that when he associated 


with the American Labor Party and the Young Communist League in the 


1930's, they "did not then advocate the forceful overthrow of our 


constitutional form of government, adopt a policy of advocating 


| 
or approving the commission of acts of force or violence to deny 


other people their rights under the Constitution, or seek to alter 


the form of government of the United States by any unconstitutional 


9/ In Appellees’ main brief before this Court, the Government states, 
at page 29, that the EECO SHOES put to petitioner "did not require 
a mechanical ‘yes' or ‘no' answer"; and that in petitioner's case, 
he would have had to use a "Remarks" space on the form to explain 
that his political associations of the 1930's did not fall within 
the post World War II type of Communist Party associations in 
which the Government was really interested. 


means", LO/ Petitioner went on to explain his negative answer to the 
said questions as follows: i1/ 


"Of course, I have had no association since that 
period. In this light, I have felt it justifiable 
to reply ‘no' to the question.... 

"The alternatives, 'yes' or 'no', did not allow 
for a differentiation between the character of the 
Organizations as they existed then (as I_understand 
them) and their character since the second World War, 
without a fear on my part of unfair and inaccurate 
identification by others." 


Long before Baird and Stolar, Supra — and indeed long be- 
fore the aforementioned questions were posed to petitioner in this 
case — the Supreme Court had struck down similar inquiries in 


circumstances such as those present here as being too vague and too 


all-embracing to allow a distinction to be made in proper answers 


between “innocent memberships" (such as petitioner's) and those post 
World War II Communist memberships which were “knowing and purposeful" 
(Weiman v. Updegraff, supra; Cramp v. Board of Public Instruction, 
Supra; Baggett v. Bullitt, supra). 


5. In light of the Government's admission that the questions 


propounded to petitioner could not have been correctly answered either. 


"Yes" or "No" in his case without Supporting explanation of the 


innocence of his 1936 political associations and in light of the fact 
that petitioner voluntarily told the truth about those ancient political 


associations when direct, specific inquiries were put to him by the 


Air Force in April, 1964, the majority opinion is also clearly erroneous 


in its reliance on Dennis v. United States, 384 U.S. 855 (1966) for 


10/ See Exhibit I(B) to Joint Appendix. 
11/ see Exhibit I(B) to Joint Appendix. 


the proposition that "Appellant could not make false statements 
concerning his past to the Government in order to secure employment 
and then challenge the constitutionality of the sochiens posed to 
him". 12/ | 

In his dissenting opinion, Se eeen a ecincs out that the 
Supreme Court itself “substantially limited the sweep of Dennis in 
the subsequent case of Bryson v. United States, a6 U.S. 64 (1969)"; 


and he pointed to the fact that, in Bryson, the Supreme Court "stated 


it had 'no need to decide whether a person could be punished for 


lying in response to an unconstitutional question! if at the time the 


request for information was made a court had already authoritatively 
determined that the statutory basis for the question was invalid". 13/ 
Moreover, a 3-Judge panel in our own pistrict Court recently 
reinstated federal retirement benefits for isaes federal em- 
ployees involved in a case which centered around judicially established 
fabrications by those federal employees far more serious than any- 
thing alleged here (Alger Hiss et al v. Civil ee Commission, 
___F. Supp. (C.A. 1978-70, U.S.D.C., D.C.))« While admittedly 
the Hiss decision turned on constitutional issues different from the 
First and Fifth Amendment issues involved in this case, we submit 
that nothing could possibly be more unjust or unf4thomable than a 


denial of constitutional protections to petitioner under the innocent 


facts here involved, while the constitution is simultaneously extended 


See Slip Opinion, pgs. 8, 9. 
See Slip Opinion, pg. 26. 


by the courts to protect the rights of other federal employees who 


were judicially found to have knowingly and wilfully lied in order 


to promote the st-wWorld War II sinister, by then unlawful purposes 
of the Communist Party and the alien power which completely dominated 
it. 

See also Egan v. United States, Ct-.Cl. 1952, 107 F.Supp. 
564, where it was held that a Veterans' Preference federal employee 
cannot be discharged from his position for allegedly "giving false 
answers on Form 57 for employment" when it is demonstrated that his 
answers were based on a confused state of facts and that the employee 
had subsequently done everything in his power to establish the true 
situation. Here, the answers originally given by petitioner were 
concededly in response to questions which, in petitioner's case, did 
not lend themselves to a "mechanical ‘yes' or 'no'". When petitioner 
was thereafter specifically asked about his 1936 political associations 
he-promptly answered directly and fully. Patently, we submit, this is 
a case fully suited for the application of Egan, which the majority 
opinion herein failed even to consider. 

6. The fourth ground upon which this petition should be 
granted is that the majority opinion herein also clearly runs afoul 
of that long line of decisions of both the Supreme Court and of this 
Court which hold that when a federalajency violates or blindly ignores 
or circumvents its own regulations in the course of discharging a 
federal employee _, that discharge is a_nullity (Service v. Dulles, 


354 U.S. 363 (1952); Vitarelli v. Seaton, 359 U.S. 535 (1956); 


- 


Olenick v. Bruckner, CCA, D.C. 1959, 273 F.2d 819; Ingalls v. Zuckert, 
CCA, D.C. 1962, 309 F.2d 659; Powell v. Zuckert, cea, D.c. 1966, 

366 F.2d 634; Connelly v. Nitze, CCA, D.C. 1968, 401 F.2d 416). 
Indeed, the majority opinion failed really to come to grips with 

this issue; rather, it completely sidestepped same. 

7. The fifth ground for a rehearing in this case is that 
the majority opinion flies squarely in the fac of the Veterans' 
Preference Act (Cole v. Young, 351 U.S. 536 (1936); Kutcher v. Higley, 
CCA, D.C. 1956, 235 F2d 505; Meehan v. Macy, 129 U.S.App. D.C. 217, 
225, 392 F.2d 822, 830 (1968), remanded, 425 F.2a 469 (1968), reheard 
en banc, 138 U.S. App.D.Cc. 41, 425 F.2d 472 (1969)) . 14/  wnder the 
terms of that statute (5 U.S.C. §7512 (1964)), an |“agency may take 


adverse action against a preference eligible employee, or debar him 
for future appointment, only for such cause as will promote the 


efficiency of the service." 


The dissenting opinion herein states, at page 22 of the 


slip opinion, "there is not a whit of evidence in the record demon- 


strating that removal of Rodriguez in any way promoted the efficiency 
of the service." 

8. The sixth ground for a rehearing in| this case is that 
the majority opinion upholds petitioner's discharge for "deliberate 


falsification", whereas there is absolutely no proof to support that 


14/ slip opinion, pg. 13. The Court's attention is also directed to 
its decision in Pelicone v. Hodges, CCA, D.C. 1963, 320 F.2d 754, 
where it was held that the Government has the! burden of proving 
by substantial evidence that a Veterans' Preference federal em- 


ployee'S removal is "for such cause as will promote the efficiency 


charge (See Pelicone v. Hodges, CCA, D.C. 1963, 320 F.2d 754). 
Petitioner has consistently denied that he "deliberately" falsified 

or misrepresented the facts. Indeed, when specific questions were askes 
he himself furnished all the true facts upon which his discharge was 
ultimately predicated. The Air Force offered no evidence and no 
witnesses to support its charge of "deliberate falsification". The 
majority opinion fails even to mention this crucial complete lack of 
evidence. For this reason also a rehearing is mandatory if justice 

is to be served in this case. 

9. Finally, whereas this Court in cases of this kind (which 
involve serious Constitutional questions, asserted violations of agency 
regulations, statutory violations, or insufficient evidence-of-record 
to support the removal of a federal employee on the basis of the 
charges leveled against him) has regularly remanded those issues to 
the Civil Service Commission on the federal agency involved for 


further consideration in light of this Court's reasoning (See Meehan 


v. Macy, supra; Connelly v, Nitze, supra; Weinberg v. Macy, 365 F.2d 


897 (1966)), the majority opinion completely failed to follow that 


course, holding erroneously that this Court has no power "to review 
penalties" in these types of cases or equitably to deal with injustices 
of the nature here involved. 
Conclusion 
The petition for rehearing should be granted, and this 


case should be reheard by the Court either en banc or by a panel 


consisting entirely of Judges regularly assigned to this Court by 


the President and the Congress. 


Respectfully submitted: 


Lit lo ae m 


Edward L. Merrigan 
Smathers and Merrigan 
888 17th Street, N.W. 
Washington, D.C. | 20006 
Attorneys for Petitioner 


—— 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Petition 


for Rehearing was served by mail this 8th day of May, 1972 addressed 


to Richard S. Stolker, Esquire, Department of Justice, Washington, 


D.C., 20530 
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IN THE 


United States Court of Appeals 


For tHe Disrricr or Cotumsra Crecurr 


No. 24,599 


—_—__. 


Rosert A. Ropricurz, Appellant 


Vv. 


Rosezt C. Szeamans, Jz., Secretary of the Air Force 


and 


Joun W. Macy, Jz., Chairman, Lupwic J. Anpotsex, 
Commissioner, Roser E. Hamprox, Commissioner 
Appellees 


On Appeal from an Order of the United States District Court 
for the District of Columbia 


United States-Court of Appeals 


for the District of Columbia Circuit 


FILED oct 131970 


Soou> D.c. 


Relevant Docket Entries 

Complaint for Declaratory Judgment, ete. 
Defendants’ Answer 

Plaintiff’s Motion for Summary Judgment 


Plaintiff’s Statement of Material Facts Under Local 
Rule 9(h) 


Defendants’ Cross-Motion for Summary Judgment .. 


Defendants’ Statemetn of Material Facts Under Local 
Rule 9(h), and Supporting Affidavits 


Defendants’ Opposition to Plaintiff’s Statement of Ma- 
terial Facts 


Plaintiff’s Opposition to Defendants’ Motion To Strike 
Transcript of Proceedings Before Judge Hart 

Judge Hart’s Order of July 22, 1970 

Notice of Appeal 


IN THE 


United States Court of Appeals 


For rae District or Conumsra Crecurr 


No. 24,599 


Rozert A. Ropricusz, Appellant 
v. 


Rosert C. Szamans, Jz., Secretary of the Air Force 


and 


Joun W. Macy, Jz., Chairman, Lupwie J. Anpoisex, 
Commissioner, Rosert E. Hampron, Commissioner 
Appellees 


On Appeal from an Order of the United States District Court 
for the District of Columbia 


JOINT APPENDIX 


2 
Civil Docket 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 421-66 
Roserr A. Ropricuez, Appellant 


v. 

Roserr C. Seamans, Jz., and Joun W. Macy, Jz, et al., 
Appellees 
PROCEEDINGS 

Date 


1968 
Nov. 5—Complaint, with Exhibits A through J filed. 


1969 

Mar. 13—Plaintiff’s Motion for summary judgment filed, 
with Statement of Material Facts and with Exhibits 
A through M. 

May 20—Defendants’ Motion to Strike. 

May 20—Defendants’ Opposition to Plaintiff’s Motion for 


summary judgment. 

May 20—Opposition of Defendants to Plaintiff’s State- 
ment of Material Facts. 

May 20—Defendants’ Motion for summary judgment with 
Exhibits A, B, and C. 

July 2—Defendants’ further opposition to Plaintiff’s State- 
ment of Material Facts. 

July 6—Opposition of Plaintiff to Defendants’ Motion to 
Strike. 

July 6—Brief of Plaintiff in Opposition to Defendants’ 
eross-motion for summary judgment with Exhibits 1-A 
and 1-B. 

July 14—Defendants’ Answer filed. 

July 14—Calendared. 

July 22—Order denying Plaintiff’s motion for summary 
judgment and granting Defendants’ motion for sum- 
mary judgment. Action dismissed, Defendants’ Motion 
to Strike denied as Moot. 

July 28—Plaintiff’s Notice of Appeal. 


3 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 
Roserr A. Ropgicvzz, 18203 Wakecrest Drive, Malibu, 
California, Plaintiff 
v. 


Hazoip Brown, Secretary of the Air Force, 
The Pentagon, Washington, D. C. 


Joun W. Macy, Jz., Chairman, Civil Service Commission, 
1900 E Street, N. W., Washington, D. C. 


L. J. Ayporsex, Commissioner, Civil Service Commission, 
1900 E Street, N. W., Washington, D. C. 


Rozert EB. Hampron, Commissioner, Civil Service 
Commission, 1900 E Street, N. W., Washington, D. C., 
Defendant 


Suit for Declaratory Judgment Fixing and Determining the 
Rights of Plaintiff to Restoration to His Position in the 
Employment of the United States and for Mandatory Or- 
der Restoring Plaintiff to His Position 


Plaintiff, by his attorney, Edward L. Merrigan, complain- 
ing of the defendants herein, respectively alleges: 


1. Plaintiff is a citizen of the United States and a resident 
of the State of California. 


2. Defendant, Harold Brown, is the duly appointed, act- 
ing and qualified Secretary of the Air Force of the United 
States, and is the officer charged by law with the administra- 
tion of the Department of the Air Force and the rules and 
regulations governing employment of civilian employees 
under the jurisdiction of the Department of the Air Force, 
including employees of the Air Force Systems Command, 
Los Angeles Air Force Station, California; and as such 
officer is the official of the United States clothed with the 
power and authority necessary to direct and order plain- 


4 


tiff’s restoration to duty upon the order and judgment of 
this Court in this action; and said defendant is sued herein 
in his official capacity only. 


3. Defendant, John W. Macy, Jr., is the duly appointed, 
acting and qualified Chairman of the United States Civil 
Service Commission, charged by law with the administra- 
tion of the so-called Civil Service laws, Veterans Preference 
Act and other Executive Orders and regulations which 
govern the appointment and retention in service of civilian 
employees of the United States; and said defendant is sued 
herein in his official capacity only. 


4. Defendants, L. J. Andolsek and Robert E. Hampton, 
are the other duly appointed, acting and qualified members 
of the Civil Service Commission, and said defendants, with 
defendant Macy hereinabove referred to, are charged with 
the administration of the aforementioned Civil Service 
laws, Veterans Preference Act, Executive Orders and regu- 
lations which govern the appointment and retention in serv- 
ice of civilian employees of the United States; and they are 
sued herein in their official capacities only. 


5. The jurisdiction of this Court over this action is based 
on the provisions of Title 28 UsS.C. Section 1331, this action 
being one which arises under the Constitution and laws of 
the United States wherein the matter in controversy ex- 
ceeds the sum or value of $10,000., exclusive of interest and 
costs; and on the provisions of Title 5 U.S.C. Section 1001 
et seq., a section of the Administrative Procedures Act; 
and on the provisions of Section 11-306 of the District of 
Columbia Code, 1961 Edition; and finally, of course, upon 
those further statutes of the United States which give this 
Court jurisdiction to make declaratory judgments, to afford 
injunctive relief and to render monetary judgments for 
back pay in cases of this nature. 


6. Heretofore, and for a period of approximately 27 
years prior to March 4, 1965, plaintiff rendered faithful, 


5 


outstanding service to the United States in the following 
capacities: 


(a) During the period from 1938 to in or about 1946 
ie. for a period of 7% years) plaintiff served as a 
member of the United States Army, rising from the 
rank of Private to that of Major; and receiving, during 
the course of such military service in World War II, 
decorations such as the American Defense Ribbon, 
the Caribbean Defense Ribbon and the Good Conduct 
Medal. 


(b) During the period from and after his release 
from active military service in 1946, plaintiff served as 
a member of the United States Army’s Demobilized 
Reserve and he became an active member of the Re- 
serve Officers’ Association. 


(c) Thereafter, during the period from in or about 
November, 1948 to June, 1950, plaintiff was employed 


in the civil service of the United States as a Communi- 
cations Installations Engineer, GS-9, at the Department 
of the Air Force Headquarters, Air Materiel Com- 
mand, Dayton, Ohio. 


(d) Thereafter, during the period from in or about 
June, 1950 to in or about October 1952, plaintiff was em- 
ployed in the civil service of the United States as an 
Electronics Engineer, GS-11, at the Department of the 
Air Force Airways and Air Communications Service, 
Headquarters, Wright-Patterson AFB, Dayton, Ohio. 


(e) Thereafter, during the period from in or about 
October, 1952 to in or about June, 1958, plaintiff was 
successively employed in the civil service of the United 
States as a Production Specialist, GS-12; as Chief of 
the Production Control Office; as Supervisory Equip- 
ment Specialist, GS-12; and finally as Acting Chief, 
Plans and Programs Division, at the Department of the 
Air Force Air Materiel Command, Rome Air Force 


6 


Base, New York. During the period of this employ- 
ment for the United States, plaintiff was nominated 
for a scholarship, Rockefeller Public Service Award, 
at Princeton University, New Jersey. Thereafter, in 
March, 1958, and during the period of this service, 
plaintiff was officially selected as a candidate for Man- 
ager Development Training. 


(f) Thereafter, plaintiff was transferred by the De- 
partment of the Air Force to California where he was 
assigned by that Department as a Technical Expert 
from Headquarters, Air Materiel Command to the 
Rand Corporation to work as Logistics Officer (Re- 
search and Analysis for the Air Force in a program 
known as Project RAND.)—Plaintiff’s work in this 
program continued during the period from July, 1958 
to in or about December, 1963, during which period 
plaintiff, during off-civil service duty hours, worked to 
organize and command the 6164th United States Air 
Force Reserve R & D Unit at the United States Air 
Force Reserve Center, Santa Monica, California. 


During this same period of time, plaintiff completed 
a course in engineering at the University of Southern 
California and he received a Bachelor of Sciences de- 
gree in Engineering from that institution. 


(g) Thereafter, during the period from in or about 
December, 1963 to in or about March, 1965, plaintiff 
was employed in the civil service of the United States 
as a General Engineer, GS-13, by the Department of 
the Air Force, Headquarters, Space Systems Division, 
Air Force Systems Command, Los Angeles, California. 
During that same period of time, plaintiff entered upon 
post graduate work in Industrial Engineering at the 
University of Southern California. At all times during 
this period, his work performance ratings for the 
United States were ‘‘satisfactory’’ or better. 


7. In fact, during the entire 27 years span of his military 
and civilian service to the United States Government, plain- 


7 


tiff periodically received special written commendations 
from his superiors in the Army and the Air Force praising 
him for his ‘‘devotion to duty, loyalty and willingness to 
tackle numerous and difficult problems’’; for the many out- 
standing contributions he made for ‘‘the benefit of the 
United States Air Force’’ and for his ‘“‘exemplary”’ per- 
formance as a Federal employee. As late as October 10, 
1963, the Commanding General of the Army’s XV Corps in 
California wrote to plaintiff commending him for his ac- 
complishments as an Army reservist, stating: 


“‘The nation’s strength continues through team 
efforts such as yours. Keep up the good work.’’ 


8. On or about March 4, 1965, however, and in spite of 
plaintiff’s unblemished record of outstanding, faithful serv- 
ice to the United States over a period of 27 years as afore- 
said, plaintiff received a Notice of Proposed Removal from 
the Civilian Personnel Officer of the Los Angeles Air Force 
Station (Space Systems Division) wherein he was advised 
that it was proposed to remove him from his position with 
the Air Force on the ground that such removal would al- 
legedly ‘promote the efficiency of the service’’. Said notice, 
copy of which is annexed hereto, made a part hereof and 
marked Exhibit A, advised plaintiff that he was proposed 
for removal from his position because (a) during the period 
from 1934-1936, when plaintiff was 20-22 years of age and 
before he commenced his long service to the United States, 
he had been a member of the Young Communist League and 
‘‘associated with the American Labor Party’? and (b) he 
had withheld this information when he completed an Appli- 
cation for Federal employment and a ‘‘Security Certificate 
for Federal Employment”? in 1963 and a ‘‘Statement of Per- 
sonal History”’ in 1964. These facts, the Notice alleged, 
violated Air Force Regulation 40-712 entitled “M. aintaining 
Discipline’’, and the Notice concluded as follows: 


“‘Air Force Regulation 40-712 ‘Maintaining Disci- 
pline’, states in the Table of Offenses and Penalties 
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that false statements or misrepresentation consisting 
of deliberate misrepresentation, fraud, falsification, 
exaggeration, or concealment of a material fact in con- 
nection with any official document, or withholding of 
material facts in connection with matters under official 
investigation require removal action. The statements 
made on your SF-57, AF 1150, and DD Form 398... 
fall in this category, and removal action is considered 
appropriate in accordance with Air Force Regulation 
40-712.’ 


9. Thereafter, and on or about March 12, 1965, plaintiff 
replied to the said charges, and a copy of said reply is an- 
nexed hereto, made a part hereof and marked Exhibit B. 
In substance, plaintiff denied that he intentionally falsified 
any of the documents referred to in the charges; he advised 
his superiors that his failure to mention his youthful con- 
nections with the Young Communist League and/or the 
American Labor Party resulted solely from ‘‘genuine mis- 
understanding of requirements rather than deliberate mis- 
representation or falsification’’, and he stated, at pages 
1, 2 (Exhibit B): 


‘“‘The negative answers provided to the questions 
were based upon my conviction that the organizations 
under question in my past associations were not of the 
same nature and character as they have become defined 
and identified since the late forties. 


“Tt has been my conviction that the organizations 
with which I was associated did not then (1936) advo- 
cate the forceful overthrow of our constitutional form 
of government ... or seek to alter the form of govern- 
ment of the United States by unconstitutional means. 
Of course I have had no associations since that period. 
In this light, I have felt it justifiable to reply ‘‘no”’ to 
the question(s) ... 


‘“‘The alternatives, ‘‘yes’’ or ‘‘no’’, did not allow 
for a differentiation between the character of the or- 
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ganizations as they existed then (as I understood them) 
and their character since the second World War, with- 
out a fear on my part of unfair and inaccurate identi- 
fication by others. ... 


“The charge does not take into consideration what 
I stated to be a change in the character and purpose of 
the organizations, that is, from an open political party 
for ‘‘democratic action’’ (1936) to a closed group of 
subversives advocating forceful overthrow of the gov- 
ernment... in the late forties.”’ 


Finally, plaintiff stated in his said reply (Exhibit B, 
page 3): 

‘‘Par. 7 of AFR 40-712 states in part that in any re- 
moval action the facts and circumstances in an individ- 
ual case must be carefully analyzed and must support 
the conclusion that the employee has clearly demon- 
strated his unwillingness or refusal to conform to the 
rules of conduct.... The sworn statement (given on 
April 16, 1964 and referred to in the Notice of Re- 
moval) ... was willfully made to demonstrate my de- 
sire to conform to the rules of conduct. I had hoped 
that this sworn statement, upon careful analysis, would 
clarify and support my negative replies, rather than 
refute them. I submit that this effort was made in good 
faith, to clarify this matter to the best of my knowl- 
edge and ability. I would also point out that manage- 
ment has made no effort to discuss or seek clarification 
of this statement with me... 


‘‘Paragraph 9b of AFR 40-712 states that the table 
of offenses will not be used mechanically. A super- 
visor must consider the circumstances carefully when 
evaluating offenses and penalties. The work history of 
the individual and his contribution to the Air Force, 
his reputation in the community, and the opportunity 
for rehabilitation will be considered, as well as elements 
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of enticement and provocation, and the consequences 
of the offense.’? 


And, at the conclusion of the said reply, plaintiff stated: 


“In conclusion, I would submit that the inevitable 
unfair identification of myself with the Communist 
Party, as it is presently constituted, has already re- 
sulted from the present action. This, in addition to 
the detailed defense demanded hereafter by such un- 
fair identification, constitutes a heavy burden that I 
will bear for the rest of my life. Such a burden may 
well be regarded as a formidable punishment, over and 
above any other deemed appropriate, even for a lesser 
offense. If the proposed action is now taken, the re- 
sulting burden will be punishment for punishment’s 
sake.’’ 


10. Thereafter, and on or about April 2, 1965, without 
affording plaintiff any hearing on the charges and without 
presenting any evidence to support same, the Air Force 
Space Systems Division at the Los Angeles Air Force Sta- 
tion summarily removed plaintiff from his position effec- 
tive May 14, 1965. A copy of the Notification of Personnel 
Action pursuant to which plaintiff was removed is annexed 
hereto, made a part hereof and marked Exhibit C. Re- 
garding the grounds for removal, the said Personnel Action 
stated (Exhibit C): 


‘‘Removal for false statements on Application for 
Federal Employment dated 10-21-63; Security Certifi- 
cate for Civilian Employment dated 12-2-63; and State- 
ment of Personal History dated 4-13-64 denying mem- 
bership in subversive organizations during the approxi- 
mate years of 1934 to 1936.”? 


11. Thereafter, and on or about May 11, 1965, plaintiff 
filed a written appeal from the aforesaid action of removal. 
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In due course, the Commanding Officer of the Air Force 
Systems Command in Los Angeles appointed an ad hoc com- 
mittee to hear plaintiff’s appeal. The said committee con- 
vened on May 27, 1965 at which time plaintiff was advised 
that he would be required to proceed first with all testimony 
and evidence in opposition to the charges which had been 
levelled against him, after which the Air Force would be 
permitted to offer its evidence “refuting the employee’s 
appeal’’. 


Plaintiff’s counsel thereupon called plaintiff’s immediate 
supervisor, Lt. Col. Golden, to testify. Colonel Golden 
testified that plaintiff ‘‘was the hardest worker in the 
office”? (Transcript p. 22); that no one else had been as- 
signed to fill plaintiff’s position (Transcript, p. 24); that 
the operations of the office were suffering as a result of 
plaintiff’s removal (Transcript, p. 26); and that he would 
readily accept (plaintiff) back to his old position if the Air 
Force would agree to reassign him (Transcript p. 26). 
Upon cross-examination by the Air Force, Colonel Golden 
stated that with ‘‘proper disciplinary action’’ in this case, 
he felt it would be “‘in the best interests of the Government’? 
to reinstate plaintiff to his position (Transcript, p. 27). 
And, in answer to a question put by one of the Committee 
members, Colonel Golden stated that even if plaintiff had 
divulged ‘‘the correct facts about his life’’ in the employ- 
ment application, he still would have hired him if he were 
authorized by the Air Force to do so because plaintiff’s 
qualifications ‘‘exceeded the . . . job description”? (Tran- 
script, pp. 31, 33). 


Plaintiff’s counsel thereupon called Lt. Col. Bernhoff, an- 
other of plaintiff’s supervisors in the direct chain of Air 
Force command, as a witness. At page 39 of the transcript, 
Colonel Bernhoff described the “quality”? of plaintiff’s 
work as “‘excellent’’ (Transcript, p. 39); and like Colonel 
Golden, he stated the Division ‘‘will suffer’’ as a result of 
plaintiff’s dismissal (Transcript, p. 40). Finally, he testi- 
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fied as follows in answer to a question put to him by Com- 
mitteeman Ward (Transcript, p. 45): 


“Mr. Ward: Colonel, in light of the facts as you 
know them, would you consider it in the best interests 
of the Air Force to reinstate Mr. Rodriquez? 

“<The Witness: Yes, Mr. Ward.’’ 


12. Plaintiff’s counsel thereupon summoned Mr. Robert 
G. Oakes, Deputy to the Chief of the Office in which plaintiff 
was employed and next in the line of his Air Force super- 
vision. Mr. Oakes testified that plaintiff was ‘‘in the top 
five’’ of the 70 employees in that Office (Transcript, p. 49). 
He went on to state that plaintiff placed ‘‘second among 
those five in the quality of his work, the personal profes- 
sionalism that he exhibits and the understanding of his 
assignment and the complete manner in which he carries 
it out”? (Transcript, p. 49). 


Committee Member Ward thereupon questioned Mr. 
Oakes about a letter, dated February 8, 1965, from Head- 
quarters Air Force Systems Command wherein it had ap- 
parently been implied that the Department of the Air Force 
might be satisfied with a penalty less than discharge in 
plaintiff’s case (Transcript, pp. 49-51). The Committee 
asked Mr. Oakes to state: ‘‘What were they trying to tell 
us in this letter?’’ (Transcript, p. 51). Mr. Oakes there- 
upon replied that plaintiff’s superiors in Los Angeles con- 
strued that letter as authorizing them ‘‘the selection of 
more than one penalty for the act’? (Transcript, p. 52). 
After placing various telephone calls to higher echelons of 
the Air Force, plaintiff’s superiors were advised as fol- 
lows (Transcript, p. 53): 


sc... Headquarters, being familiar with the matter, 
would be receptive to something less than dismissal.’ 


Committee Member Ward thereupon asked Mr. Oakes, if 
in his opinion, ‘‘this offense warrant(s) something less 
than dismissal’’; and Mr. Oakes replied that he would be 
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‘‘prone to attempt to select a penalty less than dismissal’’ 
(Transcript, p. 54). 


13. Plaintiff’s counsel thereupon called Colonel Clifford 
R. Silliman as a witness. Colonel Silliman was one of the 
top officials at the Station, and another in the chain of Air 
Force supervision over the plaintiff. Like the others be- 
fore him, Colonel Silliman testified that ‘the quality of 
(plaintiff’s) work is excellent’’ (Transcript, p. 60); that 
he was among ‘‘the upper ten percent’’ of the employees 
at the Station (Transcript, p. 61); that ‘‘he is an asset to 
our office’’; that he has been “doing a fine job in a field 
where we do not have too many experienced people quali- 
fied’? (Transcript, p. 62); that his office lacked ‘*backup 
personnel”’ to fill a gap such as that created by plaintiff’s 
discharge, and that accordingly, his office suffered “‘a loss 
of efficiency’’ by reason of plaintiff’s dismissal (Transcript, 
p. 62). 


14. Plaintiff’s counsel thereupon developed through 
Colonel Silliman’s testimony that he (Colonel Silliman) 
was the officer who ‘‘initiated’”’ the dismissal action against 
plaintiff and who issued the final order of removal (Tran- 
script, p. 62). When pressed to explain why he decided to 
remove plaintiff from his position in the face of plaintiff’s 
supervisors’ recommendations that some lesser penalty be 
imposed under the facts here presented, Colonel Silliman 
candidly testified as follows (Transcript, pp. 63, 64): 


‘*Q. Is it your opinion, sir, that there existed (under 
the applicable regulations) an alternative to your tak- 
ing the action you have taken? 

A. I could find none... . 

Mr. Ward: Do you feel it would be in the best inter- 
ests of the Air Force to reinstate Mr. Rodriguez? 

The Witness: ... This is why we have boards and 
courts to review actions that people have to take in 
times like this, that I have to take because I happen 
to be their manager and, if boards such as this and 
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my superiors after weighing the facts determine that 
a lesser penalty should be accorded and the security 
agencies who have the responsibility for clearing 
people agree, yes, I would be prone to accept his re- 
employment... . 

Mr. Ward: If you had an option of electing a lesser 
penalty, would you have? 

The Witness: I would have given it very serious 
thought. . . .”’ 


15. Plaintiff’s counsel thereupon called plaintiff to testify 
before the Air Force Ad Hoc Committee. Plaintiff admitted 
that, when he was very young and before he embarked upon 
his service to the United States, he had been a member of 
the two organizations hereinabove referred to. He stated, 
however, that he joined the two groups while he was em- 
ployed by General Instrument Corporation in New York; 
that during said employment, a strike occurred which re- 
sulted in considerable labor unrest; that he was a member 


of a union involved in that strike, and during the labor 
difficulties last mentioned, several of his fellow union mem- 
bers and co-workers, who were already members of the 
Young Communist League and the American Labor Party, 
talked him into joining those two organizations also (Tran- 
script, pp. 85, 86). 


Plaintiff testified that when he joined these two organiza- 
tions, they were loosely organized and administered; they 
were interested mainly in ‘‘local issues’’; they did not then 
say or do anything that would indicate (in 1934-1936) to 
him that they advocated the violent overthrow of the United 
States government; and he soon withdrew from both or- 
ganizations when he concluded ‘‘they were not really help- 
ing the labor movement”’ (Transcript, pp. 89-93). 


On cross-examination, plaintiff testified that the last time 
he had any contact of any kind with either of the two or- 
ganizations was during 1935 or 1936 (Transcript, p. 93). 
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16. Before plaintiff was excused as a witness at the hear- 
ing, the Air Force conceded on the record that, during the 
period from 1934-1936, when plaintiff was associated with 
the League and the American Labor Party, neither was 
listed by the Federal Government as a ‘‘subversive organi- 
zation’ (Transcript, p. 96). Indeed, the Air Force went 
further and admitted on the record that the first Federal 
Subversive Organizations List was not even prepared or 
issued until ‘‘after 1940’’ (Transcript, p. 96). Finally, evi- 
dence was offered during plaintiff’s testimony to show that, 
in 1948, he had, in fact, voluntarily admitted and reported 
on official forms filed with the United States Army that he 
had indeed been a member of the two organizations in ques- 
tion during the period from 19341936 (Transcript, pp. 86, 
87; 101) ; and and it was thus plaintiff’s own earlier volun- 
tary statements on official Government forms which led to 
the charges the Air Force filed against him. 


17. When plaintiff completed his testimony, the Chairman 
of the ad hoc committee asked the Air Force if it intended 
to offer any evidence in support of its case. The Air Force 
responded that it did not intend to do so ( Transcript, p. 
103). In fact, the Air Force even declined to offer the 
actual documents plaintiff was accused of having falsified 
into the record (Transcript, p. 99). 


The hearing was thus closed without any evidence of any 
kind being offered against the plaintiff, albeit the removal 
action was based on the charge that he ‘“‘knowingly and 
deliberately made false statements and withheld material 
facts in connection with official documents and matters 
under official investigation’’. In other words, no evidence 
was offered to establish the charge against the plaintiff or 
to rebut his defense against same. 


18. In spite of the foregoing, however, the said ad hoc 
Committee, on June 22, 1965, rendered its Report to the 
Commanding Officer of the Air Force Space Systems Com- 
mand in Los Angeles (copy of which is annexed hereto, 


16 


made a part hereof and marked Exhibit D) wherein the 
Committee unanimously concluded that plaintiff had de- 
liberately falsified three official documents. The Commit- 
tee, however, went on to find and recommend that the 
penalty of removal was too severe. In this regard, the 
Committee unanimously stated: 


“<3. The Committee in reviewing the regulation and 
guidance from Hq. ASFC found that a lesser penalty 
than removal, although not listed, might not have been 
inappropriate. The Committee’s findings on this issue 
took into account the testimony of Mr. Rodriguez’s 
pastor who testified that the appellant was an active 
and highly respected member of the church congrega- 
tion, and the testimony of four (4) levels of supervision 
who were highly complimentary of Mr. Rodriguez’s 
work performance. 


“4. The philosophy stated in the cited Air Force 
regulation leads the Committee to conclude that author- 
ity could/should have been obtained for assignment of 
a penalty less severe than remova. at 


19. However, plaintiff’s commanding officer, Major Gen- 
eral Funk, completely ignored the findings and recommen- 
dations of his own Committee, and on or about July 19, 
1965, he sent plaintiff a letter, copy of which is annexed 
hereto, made a part hereof and marked Exhibit E, wherein 
he arbitrarity and capriciously stated: 


“J find the penalty imposed was appropriate and in 
accord with the applicable rules and regulations.”’ 


90. Plaintiff thereupon appealed to the United States 
Civil Service Commission under and pursuant to the provi- 
sions of the Veterans Preference Act of 1944, as amended. 


21. Thereafter, on or about September 9, 1965, an Ap- 
peals Examiner for the Commission’s San Francisco Re- 
gion, without receiving any evidence or testimony from the 
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Air Force in support of its charges, rendered a decision 
upholding plaintiff’s removal from the Federal Service. 
Said decision, copy of which is annexed hereto as Exhibit 
F, failed even to consider the aforementioned testimony of 
plaintiff’s four supervisors or the recommendations and 
report of the aforementioned ad hoc Air Force committee. 
It simply coneluded as follows: 


“‘In review we find that all procedural requirements 
were met in effecting the removal of Robert A. Rod- 
riguez. On substantive grounds, we find the action of 
removal was taken for such cause as will promote the 
efficiency of the service. In our opinion, the removal 
action was not arbitrary, capricious or unwarranted.’ 


22. Plaintiff thereupon appealed to defendant Commis- 
sion’s Board of Appeals and Review in Washington, D. C. 
Thereafter, on or about December 15, 1965, said Board, with- 
out conducting any further hearing and without receiving 


any further evidence or testimony in support of the charges 
against plaintiff, advised plaintiff in writing that the San 
Francisco Region’s denial of his appeal was affirmed. 

23. Thereafter, on or about J: uly 26, 1966, plaintiff filed 
a petition with defendant Civil Service Commission wherein 
he prayed the Commission itself would reconsider his case 
and reexamine the removal action which had been sustained 
by the Commission’s Board of Appeals and Review. Again, 
without holding any hearing and without receiving any evi- 
dence from the Air Force in support of the cLarges, de- 
fendant Civil Service Commissioners, on October 26, 1966, 
advised plaintiff in writing that they declined to reconsider 
the case or to grant him any relief whatsoever. 


24. Thereafter, on January 11, 1967, plaintiff appealed to 
the San Francisco Regional Office of defendant Civil Serv- 
ice Commission begging that office to reopen and reexamine 
his appeal from the action pursuant to which he had been 
arbitrarily and unlawfully removed from his position. On 
January 13, 1967, plaintiff’s petition was denied. 
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95. Plaintiff thereupon referred his case to representa- 
tives of his Federal employee union, the American Federa- 
tion of Government Employees, for consideration and assist- 
ance. On August 24, 1967, the National President of the 
Federation in Washington wrote to defendant Civil Service 
Commissioners, urging them, in justice, to reconsider plain- 
tiff’s discharge and to give the matter their personal con- 
sideration. On September 8, 1967, the defendant Commis- 
sion refused to do so, stating that the case did not-‘warrant 
further Commission consideration’’. 


26. Thereafter, on October 25, 1967, the National Presi- 
dent of said Federation wrote directly to defendant Secre- 
tary of the Air Force and urged him, upon a careful re- 
view of the record in this case and the applicable regula- 
tions, to reduce the removal action imposed upon plaintiff 
to some lesser penalty and to direct that plaintiff be rein- 
stated to his position. 


On December 12, 1967, the Chief of the Air Force’s Em- 
ployee Programs Division, Directorate of Civilian Person- 
nel, responded on behalf of defendant, Secretary of the Air 
Force, stating (Exhibit G hereto) : 


“We have looked into this matter and wish to advise 
you that this Headquarters will not interpose any ob- 
jection to his (plaintiff’s) reemployment with the Air 
Force. The Air Force Systems Command has been ad- 
vised of such a determination. 


“The selection of Mr. Rodriguez for a position with 
the Air Force is a decision to be made at the installa- 
tion level as this Headquarters does not enter into the 
selections for employment at such levels. 


‘Your interest in this matter is appreciated.”’ 


27. Thereafter, on January 10, 1968, in response to a 
further inquiry made on behalf of plaintiff by the National 
President of American Federation of Government Em- 
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ployees, the Air Force further stated that, upon reemploy- 
ment by the Air Force, there was nothing in plaintiff’s per- 
sonnel file to indicate that plaintiff should not be ‘‘reem- 
ployed in a sensitive position’’. Said letter, Exhibit H 
hereto, stated: 


“*. . . if the installation so desires, Mr. Rodriguez 
may be reemployed in a sensitive position. If such an 
action is taken, he will be granted the necessary clear- 
ance based on the information contained in his previous 
investigative file... .’’ (Emphasis supplied) 


28. Upon receipt of this advice from the Director of 
Civilian Personnel of the Air Force, plaintiff immediately 
applied for reemployment at his old Air Force station 
(Space Systems Command) in Los Angeles. On February 
14, 1968, however, plaintiff’s application was returned to 
him with the statement— 


«<’.. We do not now and will not within the foresee- 


able future have vacancies for which we can consider 
outside applicants.’’ (Emphasis supplied) 


29. The matter was again referred to defendant Secre- 
tary of the Air Force for solution. On March 25, 1968, how- 
ever, his Director of Personnel responded to the National 
President of the aforementioned Federation as follows 
(Exhibit I): 


‘‘This Headquarters has no basis for directing the 
Space Systems Division, El Segundo, California, where 
Mr. Rodriguez was formerly employed, to re-employ 
him. Nor is there any regulatory provision whereby 
an employee who has been removed for cause can be 
granted any type of priority re-employment. 


“Mr. Rodriguez is eligible for re-employment at any 
Air Force installation for any position vacancy that 
exists for which he is qualified. He can be authorized 
a clearance for access to the same degree of classified 


20 


information he had when he was previously employed 
at the Space Systems Division. 


“We regret that we cannot provide a more favor- 
able reply, but in view of the employment situation at 
the Space Systems Division, Mr. Rodriguez may be 
more successful in locating suitable employment with 
other Air Force installations or other Federal agen- 
cies.”’ 


30. Again, therefore, on April 3, 1968, the National Presi- 
dent of AFGE made written application to defendant Civil 
Service Commissioners to reopen and reconsider plaintiff’s 
case in light of the new official position of the Air Force and 
in light of certain new evidence submitted by the plaintiff. 
On April 22, 1968, however, the defendant Commission 
arbitrarily and capriciously refused to act, stating that 
they ‘‘found insufficient basis for reopening the appeal.’’ 


31. Plaintiff asserts that he was wrongfully, unlawfully 


and improperly removed from his position with the Air 
Force because there was no valid proof or evidence of any 
kind that the was guilty of deliberate misrepresentation or 
fraud within the meaning and sense of Air Force Regula- 
tion 40-712; or that he was guilty of deliberate falsification, 
exaggeration or concealment of a material fact in connec- 
tion with an official document within the meaning and sense 
of Air Force Regulation 40-712; or that he was guilty of 
withholding any material facts in connection with any mat- 
ter under official investigation. 


32. Plaintiff asserts further that the entire procedure 
whereby he was removed from his position and the removal 
itself were violative of the Fifth and Sixth Amendments to 
the Constitution of the United States in that plaintiff was 
removed from his position without due process of law and 
without any hearing or opportunity to confront his accusers 
and the witnesses against him prior to the date on which 
he was finally and effectively separated from his position; 
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and in that, even upon appeal from such removal, plaintiff 
was required by the Air Force to proceed first with the evi- 
dence and testimony in support of his defense against the 
charges, thus relieving the Air Force entirely of its burden 
to establish the said charges by competent evidence and 
testimony before plaintiff could be required to defend 
against same. 


33. Plaintiff asserts also that he was wrongfully, unlaw- 
- fully and improperly removed from his position without 
presentation by the Air Force of any evidence to support 
the charges against him; and in complete violation of the 
letter and spirit of the applicable Air Force Regulations 
(No. 40-712) which direct ‘that the objective of disciplinary 
action is to correct and rehabilitate, not to punish and 
penalize’’. Moreover, plaintiff asserts that the said re- 
moval action violated the applicable regulations in the fol- 
lowing additional respects, among others: 


(a) It violated the letter, spirit and intent of AFR 40- 


712, which provides: ‘‘Removal is the most severe type of 
adverse action. Before it is initiated, the facts and cir- 
cumstances in an individual case must support the conelu- 
sion that the employee has clearly demonstrated his un- 
willingness or refusal to conform to the rules of conduct. 
Normally, a progression of disciplinary measures will be 
applied in an effort to rehabilitate an employee before 
determination is made to remove him.’’ 


(b) It violated the letter, spirit and intent of AFR 40- 
712 (Table of Offenses and Penalties), page 7 of which is 
annexed hereto as Exhibit J, which provides, at Offense 
No. 8, that, first of all, ‘‘Minor’’ cases of ‘False statements 
and misrepresentation”’ shall, for the first offense, be pun- 
ished by ‘Official Reprimand to 10 Days’ Suspension’? 
only. Said regulation then goes on to provide that ‘“‘when 
there is substantial evidence of genuine misundertanding of 
requirements, but the employee is otherwise qualified and 
production, discipline and community relations are not ad- 
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versely affected, and the employee has not thereby attained 
personal gain ‘‘from the false statement or misrepresenta- 
tion involved, the offense ‘shall be considered ‘‘Minor’’ and 
punished by ‘‘reprimand or 10 days suspension only’’. 


(c) It violated those other provisions of the Air Force 
regulations which state that removal actions must be based 
‘ton the preponderance and credibility of the evidence”’, 
and if conflicting evidence is presented, the charges and 
proposed action should be modified or withdrawn. 


34. Plaintiff asserts finally that the entire procedure 
whereby he was removed from his position and the removal 
itself was unjust, arbitrary and capricious; it was inimical 
to the best interests of the United States, and on the basis 
of the evidence presented, it did not promote the efficiency 
of the Federal service. 


Plaintiff asserts also that said removal action was arbi- 
trarily and capriciously accomplished contrary to and in 
violation of the Report and Recommendations of the Air 
Force’s own ad hoc Grievance Committee and contrary to 
and in violation of the undisputed testimony of plaintiff’s 
superiors, who testified that plaintiff’s continuation in his 
position would indeed be beneficial to the efficiency of the 
Federal service. 


35. The actions of defendant Civil Service Commissioners 
in supporting and upholding plaintiff’s separation from his 
position were likewise unlawful, improper, arbitrary, ca- 
pricious, contrary to the evidence of record before them 
and detrimental to the efficiency and best interests of the 
Federal service. 


Wuererore, plaintiff prays: 


1. That due process of this Court issue directing the de- 
fendants to appear and answer this Complaint. 


2. That plaintiff have judgment against the defendants 
herein fixing, declaring and determining his rights as an 
employee of the United States and directing that he is en- 
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titled to be reinstated in the position from which he was 
illegally removed by the Air Force in May, 1965. 


3. That plaintiff have judgment herein directing and 
ordering that he receive forthwith all back pay, employee 
benefits and service credits of which he has been unlaw- 
fully deprived, the amount of such back pay to be computed 
as provided in the Back Pay Act of 1966. 


4. That a mandatory injunction issue directed to defend- 
ant Secretary of the Air Force ordering him to restore 
plaintiff to his rightful position from which he was wrong- 
fully and illegally removed. 


5. That the Court grant such other and further relief as 
to the Court might seem just and equitable in the premises. 


Epwarp L, Merrican 
Edward L. Merrigan, 
Attorney for Plaintiff 
1700 Pennsylvania Ave., N. W. 
Washington, D. C. 20006 
223-2776 


Answer 


Defendants by their attorney, the United States Attorney 
for the District of Columbia, on the basis of the certified 
administrative records answer the complaint as follows: 


First DEFENSE 


Insofar as the complaint seeks back pay, the United 
States is an indispensable party, and the amount of the 
back pay involved exceeds the jurisdictional limits of 28 
U.S.C. § 1346(a) (2); however, the provisions of the Back 
Pay Act of 1966 would allow administrative payment of 
back pay if reinstatement were ultimately ordered upon 
final conclusion of this litigation in the courts. 
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Seconp Derense 


Plaintiff’s action should be barred in equity on ground of 
laches. The certified administrative records reflect that 
plaintiff was removed by the Air Force from his civil serv- 
ice position effective May 14, 1965; that the Air Force’s 
removal action was affirmed by the Civil Service Commis- 
sion’s Board of Appeals and Review on December 15, 1965; 
and that the present action was not filed until November 5, 
1968. 


Tump DEFENSE 
Answering specifically the allegations of the complaint: 


1-4, Admit the allegations contained in paragraphs 1-4 of 
the complaint, except that : Personnel changes have occurred 
as to some of the defendant public officer positions. And 
the allegation that plaintiff is a resident of the State of 
California is denied for want of sufficient knowledge or in- 
formation, on the basis of the certified administrative 
records. 


5. As for the allegations contained in paragraph 5 of the 
complaint: Admit that the Court has jurisdiction to con- 
duct limited judicial review (on the basis of the certified 
administrative records) to determine whether the discharge 
of plaintiff conforms to the governing law and regulations. 
Deny that the Court has jurisdiction over this matter going 
beyond such limited judicial review. 


6-7. As for the allegations contained in paragraphs 6-7 
of the complaint: Admit the facts of plaintiff’s military 
service and work history, insofar as they are reflected in 
the certified administrative records. Deny for want of 
sufficient knowledge or information, on the basis of the 
certified administrative records, the remaining allegations 
in these paragraphs. And refer the Court to the certified 
administrative records for all the record facts respecting 
these allegations. 
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8. As for the allegations contained in paragraph 8 of the 
complaint: Deny that plaintiff received Notice of Proposed 
Removal from the Civilian Personnel Officer ; affirmatively 
aver that the Notice was signed and issued by the Chief, 
Technical Requirements and Standards Office. Admit the 
remaining allegations contained in this paragraph, insofar 
as they are reflected in the certified alministrative records. 


9-16. Admit the allegations contained in paragraphs 9-16 
of the complaint, insofar as they are reflected in the certi- 
fied administrative records. 


17. Deny the allegations contained in paragraph 17 of 
the complaint. Affirmatively aver that the certified ad- 
ministrative records disclose that it was stipulated by plain- 
tiff’s counsel (transcript, pp. 99-100) that plaintiff made 
the statements alleged in the letter giving the Notice of 
Removal (which was received as evidence) ; and that plain- 
tiff’s reply to the Notice of Removal (also in evidence) as 
well as his testimony (transcript, pp. 80-102) support the 


finding that his statements were false and deliberately 
given. 


18. Admit the allegations in paragraph 18 of the com- 
plaint, insofar as they are reflected in the certified adminis- 
trative records. Affirmatively aver that the 4d Hoc Com- 
mittee found that plaintiff had deliberately falsified three 
official documents ; that the penalty of removal was specified 
in Air Force regulations for that offense; and that the 
Ad Hoc Committee did not make a positive recommenda- 
tion for a lesser penalty than removal. 


19. Deny the allegations contained in paragraph 19 of 
the complaint. Affirmatively aver that the certified ad- 
ministrative records disclose that General Funk arrived at 
his decision after careful consideration of the entire record, 
and determined that the removal penalty was appropriate, 
after weighing all the evidence. 


20-27. As for the allegations contained in paragraphs 20- 
27 of the complaint: Deny that the Appeals Examiner for 
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the Commission’s San Francisco Regional Office did not re- 
ceive evidence. Affirmatively aver that the Commission’s 
San Francisco Regional Office considered the entire record 
in plaintiff’s case, including the record of the dd Hoc Com- 
mittee hearing held by the Air Force. Deny that plaintiff’s 
removal was arbitrary or otherwise unlawful. Affirma- 
tively aver that plaintiff’s removal was in full accord with 
law. Admit the remaining allegations, insofar as they are 
reflected in the certified administrative records. 


28. Admit the allegations contained in paragraph 28 of 
the complaint. Affirmatively aver that on February 14, 
1968 plaintiff was no longer an Air Force employee; hence, 
he was then properly considered to be an ‘‘outside appli- 
cant’’. In July 1967, the former Ballistic Systems Division 
and Space Systems Division merged into a new organiza- 
tion, the Space and Missile Systems Organization. This 
merger resulted in a number of surplus positions; and it 
required an overall cut-back of spaces. As engineering 
positions thereafter became available in this new organiza- 
tion, they have been filled with surplus employees, in order 
to avoid reduction-in-force actions. This condition has 
existed continuously from July 1967 to date. 


29. Admit the allegations contained in paragraph 29 of 
the complaint, insofar as they are reflected in the certified 
administrative records. 


30-31. As for the allegations contained in paragraphs 30- 
31 of the complaint: Admit that on April 3, 1968, an applica- 
tion for reconsideration was submitted, and that the Com- 
mission on April 22, 1968 denied that application. Deny 
the remaining allegations in these paragraphs. Affirma- 
tively aver that denial of reconsideration was proper, and 
in full accord with law. 


32-35. Deny the allegations contained in paragraphs 32- 
35 of the complaint. Affirmatively aver that the actions 
taken by the Air Force and the Civil Service Commission 
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in this case are valid and in full accord with law. The certi- 
fied administrative records fully reflect the basis for this 
legal conclusion. 


/s/ 


Tomas A. Fuannery 
United States Attorney 


/s/ 
JosrrpH M. Hannon 
Assistant 
United States Attorney 


/s/ 
Git ZimMERMAN 
Assistant 
United States Attorney 


Plaintiff's Motion for Summary Judgment 


Plaintiff, Robert A. Rodriguez, by his attorney, Edward 
L. Merrigan, respectfully moves the Court to grant sum- 
mary judgment in this action in his favor on the ground 
that there is no genuine issue as to any material fact herein 
and as a matter of law plaintiff is entitled to judgment. In 
support of this motion, plaintiff relies on the complaint, 
defendants’ answer thereto, and on the Statement of Facts 
filed herewith together with all exhibits heretofore filed 
and filed with this motion in this action. 


Epwarp L. Mrrrican 
Edward L. Merrigan, 
Attorney for Plaintiff 
1700 Pennsylvania Ave., N. W. 
Washington, D. C. 20006 
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Statement of Facts in Support of Plaintiff's Motion for 
Summary Judgment Pursuant To Local Rule 9(h) 


Plaintiff seeks a declaratory judgment and mandatory 
injunction against defendants, the Secretary of the Air 
Force and the Chairman and members of the Civil Service 
Commission, fixing, declaring and determining his rights 
as a Veterans Preference employee of the United States 
and directing that he is entitled to be restored to the posi- 
tion with the Department of the Air Force from which he 
was arbitrarily, capriciously and unlawfully removed in 
May, 1965. 


The undisputed facts supporting plaintiff’s motion for 
summary judgment are as follows: 


1. Plaintiff is a citizen of the United States and a resi- 
dent of California. 


2. Defendants are the Secretary of the Air Force and 
the Chairman and members of the Civil Service Commis- 
sion; and as such officers, they possess the power and au- 
thority necessary to reinstate plaintiff to the position from 
which he was unlawfully removed upon entry of this Court’s 
order or judgment in this action. 


3. This Court has jurisdiction over this action under the 
provisions of Title 28 United States Code §§1331 and 
1346(d) ; Sections 11-305, 11-306 of the District of Colum- 
bia Code (1961 Edition); and the Administrative Pro- 
cedures Act, Title 5 United States Code $§ 1001 et seq. 


4. For a period of approximately 27 years prior to March 
4, 1965, plaintiff, a Veterans Preference employee of the 
federal government, rendered faithful, outstanding service 
to the United States in the following capacities: 


(i) During the period from 1938 to in or about 1946 
(i.e. for a period of 714 years) plaintiff served as a 
member of the United States Army, rising in rank 
from Private to Major; and receiving, during the 
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course of such military service in World War II, deco- 
rations such as the American Defense Ribbon, the 
Carribbean Defense Ribbon and the Good Conduct 
Medal. 


(ii) During the period after his release from active 
military service in 1946, plaintiff served as a member 
of the United States Army’s Demobilized Reserve and 
he became an active member of the Reserve Officers’ 
Association. 


(iii) Thereafter, during the period from in or about 
November, 1948 to June, 1950, plaintiff was employed 
in the civil service of the United States as a Communi- 
cations Installations Engineer, Grade GS-9, at the De- 
partment of the Air Force Headquarters, Air Materiel 
Command, Dayton, Ohio. 

(iv) During the period from June, 1950 to October, 
1952, plaintiff was employed in the civil service of the 
United States as an Electronics Engineer, GS-11, at 


the Department of Air Force Airways and Air Com- 
munications Service Headquarters, Wright-Patterson 
Air Force Base, Dayton, Ohio. 


(v) Thereafter, during the period from October, 1952 
to June, 1958, plaintiff was successively employed in 
the civil service of the United States as a Production 
Specialist, Grade GS-12; as Chief of the Production 
Control Office; as Supervisory Equipment Specialist, 
Grade GS-12: and finally, as Acting Chief, Plans and 
Programs Division, at the Department of the Air Force 
Air Materiel Command, Rome Air Force Base, New 
York. During the period of this employment by the 
United States, plaintiff was nominated for a scholar- 
ship called the Rockefeller Public Service Award, at 
Princeton University, New J ersey. Thereafter, in 
March, 1958, and during the period of this service, 
plaintiff was officially selected as a candidate for Man- 
ager Development Training. 
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(vi) Plaintiff was thereafter transferred by the De- 
partment of the Air Force to California where he was 
assigned by that Department as a Technical Expert 
from Headquarters, Air Materiel Command to the 
Rand Corporation to work as Logistics Officer (Re- 
search and Analysis for the Air Force in a program 
known as Project RAND). Plaintiff’s work in that 
program continued from July, 1958 to December, 1963, 
during which period plaintiff, during off-civil service 
duty hours, worked to organize and command the 
6164th United States Air Force Reserve R & D Unit 
at the United States Air Force Reserve Center, Santa 
Moniea, California. 


During this same period of time, plaintiff completed 
“a course in engineering at the University of Southern 
California and he received a Bachelor of Science degree 
in Engineering from that university. 


(vii) Thereafter, during the period from December, 
1963 to in or about March, 1965, plaintiff was employed 
in the civil service of the United States as a General 
Engineer, GS-13, by the Department of the Air Force, 
Headquarters, Space Systems Division, Air Force Sys- 
tems Command, Los Angeles, California. During that 
same period of time, plaintiff entered upon post-gradu- 
ate work in Industrial Engineering at the University of 
Southern California. At all times during this period, 
plaintiff’s performance ratings for the United States 
were ‘‘satisfactory”’ or better. 


5. In truth and in fact, during the entire 27 years of 
plaintiff’s military and civil service to the United States 
Government, he periodically received special written com- 
mendations from his superiors in the Army and Air Force 
praising him for his ‘‘devotion to duty, loyalty and willing- 
ness to tackle numerous and difficult problems’’; for the 
many outstanding contributions he made for ‘‘the benefit 
of the United States Air Force’ and for his “‘exemplary 


31 


performance’’ as a federal employee. As late as October, 
1963, the Commanding General of the Army’s XV Corps in 
California wrote to plaintiff commending him for his ac- 
complishments as an Army Reservist, stating: 


‘‘The nation’s strength continues through team ef- 
forts such as yours. Keep up the good work’’. 


6. On or about March 4, 1965, however, and in spite of 
plaintiff’s unblemished record of outstanding, faithful serv- 
ice to the United States over a period of 27 years as afore- 
said, plaintiff received a Notice of Proposed Removal from 
the Civilian Personnel Officer of the Los Angeles Air Force 
Station (Space Systems Division) wherein he was advised 
that it was proposed to remove him from his position with 
the Air Force on the ground that such removal would al- 
legedly ‘‘promote the efficiency of the service’’. Said no- 
tice, copy of which is annexed hereto, made a part hereof 
and marked Exhibit A, advised plaintiff that he was pro- 
posed for removal from his position because (a) during the 
period from 1934-1936, when plaintiff was 20-22 years of 
age and before he commenced his long service to the United 
States, he had been a member of the Young Communist 
League and ‘‘associated with the American Labor Party’? 
and (b) he had withheld this information when he com- 
pleted an Application for Federal Employment in 1963 and 
a ‘“‘Statement of Personal History’’ in 1964. These facts, 
the Notice alleged, violated Air Force Regulation 40-712 
entitled “‘Maintaining Discipline’’, and the Notice concluded 
as follows: 


“‘Air Force Regulation 40-712 ‘Maintaining Dici- 
pline’, states in the Table of Offenses and Penalties 
that false statements or misrepresentation consisting 
of deliberate misrepresentation, fraud, falsification, 
exaggeration, or concealment of a material fact in con- 
nection with any official document, or withholding of 
material facts in connection with matters under official 
investigation require removal action. The statements 
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made on your SF-57, AF Form 1150, and DD Form 
398 . . . fall in this category, and removal action is 
considered appropriate in accordance with Air Force 
Regulation 40-712.”’ 


7. Thereafter, and on or about March 12, 1965, plaintiff 
replied to the said charges, and a copy of said reply is 
annexed hereto, made a part hereof and marked Exhibit B. 
In substance, plaintiff denied that he intentionally falsi- 
fied any of the documents referred to in the charges; he 
advised his superiors that his failure to mention his youth- 
ful connections with the Young Communist League and/or 
the American Labor Party resulted solely from ‘genuine 
misunderstanding of requirements rather than deliberate 
misrepresentation or falsification’’, and he stated, at pages 
1, 2 (Exhibit B): 


“The negative answers provided to the questions 
were based upon my conviction that the organizations 
under question in my past associations were not of the 
same nature and character as they have become defined 
and identified since the late forties. 


“It has been my conviction that the organizations 
with which I was associated did not then (1936) ad- 
vocate the forceful overthrow of our constitutional 
form of government . . . or seek to alter the form of 
government of the United States by unconstitutional 
means. Of course, I have had no associations since that 
period. In this light, I have felt it justifiable to reply 
**no’’ to the question(s)... . 


“The alternatives, ‘yes’ or ‘no’, did not allow for 
a differentiation between the character of the organi- 
zations as they existed then (as I understood them) 
and their character since the second World War, with- 
out a fear on my part of unfair and inaccurate identi- 
fication by others .... 
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“‘The charge does not take into consideration what 
I stated to be a change in the character and purpose 
of the organizations, that is, from an open political 
party for ‘‘democratie action”? (1936) to a closed group 
of subversives advocating forceful overthrow of the 
government ... in the late forties,”? 


Finally, plaintiff stated in his said reply (Exhibit B, 
page 3): 

“Par. 7 of AFR 40-712 states in part that in any 
removal action the facts and circumstances in an in- 
dividual case must be carefully analyzed and must 
support the conclusion that the employee has clearly 
demonstrated his unwillingness or refusal to conform 
to the rules of conduct ... The sworn statement 
(given on April 16, 1964 and referred to in the Notice 
of Removal) .. . was willfully made to demonstrate 
my desire to conform to the rules of conduct . . - Thad 
hoped that this sworn statement, upon careful analysis, 
would clarify and support my negative replies, rather 
than refute them. I submit that this effort was made 
in good faith, to clarify this matter to the best of my 
knowledge and ability. I would also point out that 
management has made no effort to discuss or seek 
clarification of this statement with me . so5 


“Paragraph 9b of AFR 40-712 states that the table 
of offenses will not be used mechanically. A super- 
visor must consider the circumstances carefully when 
evaluating offenses and penalties. The work history 
of the individual and his contribution to the Air Force, 
his reputation in the community, and the opportunity 
for rehabilitation will be considered, as well as ele 
ments of enticement and provocation, and the conse- 
quences of the offense.’’ 


And, at the conclusion of the said reply, plaintiff stated: 


“In conclusion, I would submit that the inevitable 
unfair identification of myself with the Communist 
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Party, as it is presently constituted, has already re- 
sulted from the present action. This, in addition to 
the detailed defense demanded hereafter by such un- 
fair identification, constitutes a heavy burden that I 
will bear for the rest of my life. Such a burden may 
well be regarded as a formidable punishment, over and 
above any other deemed appropriate, even for a lesser 
offense. If the proposed action is now taken, the re- 
sulting burden will be punishment for punishment’s 
sake.’’ 


8. Thereafter, and on or about April 2, 1965, without 
affording plaintiff any hearing on the charges and with- 
out presenting any evidence to support same, the Air Force 
Space Systems Division at the Los Angeles Air Force Sta- 
tion summarily removed plaintiff from his position effec- 
tive May 14, 1965. A copy of the Notification of Personnel 
Action pursuant to which plaintiff was removed is annexed 
hereto, made a part hereof and marked Exhibit C. Regard- 


ing the grounds for removal, the said Personnel Action 
stated (Exhibit C): 


‘Removal for false statements on application for 
Federal Employment dated 10-21-63; Security Certifi- 
cate for Civilian Employment dated 12-2-63; and State- 
ment of Personal History dated 4-13-64 denying mem- 
bership in subversive organizations during the ap- 
proximate years of 1934 to 1936.” 


9. Thereafter, and on or about May 11, 1965, plaintiff 
filed a written appeal from the aforesaid action of removal. 
In due course, the Commanding Officer of the Air Force 
Systems Command in Los Angeles appointed an ad hoc 
committee to hear plaintiff’s appeal. The said committee 
convened on May 27, 1965 at which time plaintiff was ad- 
vised that he would be required to proceed first with all 
testimony and evidence in opposition to the charges which 
had been levelled against him, after which the Air Force 
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would be permitted to offer its evidence ‘‘refuting the em- 
ployee’s appeal’’. 


Plaintiff’s counsel thereupon called plaintiff’s immediate 
supervisor, Lt. Col. Golden, to testify. Colonel Golden 
testified that plaintiff ‘‘was the hardest worker in the 
office’? (Transcript p. 22); that no one else had been as- 
signed to fill plaintiff’s position (Transcript, p. 24); that 
the operations of the office were suffering as a result of 
plaintiff’s removal (Transcript, p. 26); and that he would 
readily accept (plaintiff) back to his old position if the 
Air Force would agree to reassign him (Transcript, p. 26). 
Upon cross-examination by the Air Force, Colonel Golden 
stated that with ‘‘proper disciplinary action’’ in this case, 
he felt it would be ‘‘in the best interests of the Govern- 
ment’’ to reinstate plaintiff to his position (Transcript, 
p. 27). And, in answer to a question put by one of the 
Committee members, Colonel Golden stated that even if 
plaintiff had divulged ‘‘the correct facts about his life’? in 
the employment application, he still would have hired 
him if he were authorized by the Air Force to do so because 
plaintiff’s qualifications ‘‘exceeded the .. . job description”’ 
(Transcript, pp. 31, 33). 


Plaintiff’s counsel thereupon called Lt. Col. Bernhoff, 
another of Plaintiff’s supervisors in the direct chain of 
Air Force command, as a witness. At page 39 of the tran- 
seript, Colonel Bernhoff described the ‘“quality”’ of plain- 
tiff’s work as ‘excellent’? (Transcript, p. 39); and like 
Colonel Golden, he stated the Division “‘will suffer’? as a 
result of plaintiff’s dismissal. (Transcript, p. 40). Finally, 
he testified as follows in answer to a question put to him 
by Committeeman Ward (Transcript, p. 45): 


“Mr. Ward: Colonel, in light of the facts as you know 
them, would you consider it in the best interests of the 
Air Force to reinstate Mr. Rodriguez? 

“Witness: Yes, Mr. Ward.”’ 
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10. Plaintiff’s counsel thereupon summoned Mr. Robert 
G. Oakes, Deputy to the Chief of the Office in which plain- 
tiff was employed and next in the line of his Air Force 
supervision. Mr. Oakes testified that plaintiff was “‘in the 
top five’’ of the 70 employees in that Office (Transcript, 
p. 49). He went on to state that plaintiff placed ‘‘second 
among those five in the quality of his work, the personal 
professionalism that he exhibits and the understanding of 
his assignment and the complete manner in which he 
carries it out’? (Transcript, p. 49). 


Committee Member Ward thereupon questioned Mr. 
Oakes about a letter, dated February 8, 1965, from Head- 
quarters Air Force Systems Command wherein it had 
apparently been implied that the Department of the Air 
Force might be satisfied with a penalty Jess than discharge 
in plaintiff’s case (Transcript, pp. 49-51). The Committee 
asked Mr. Oakes to state: ‘“What were they trying to tell 
us in this letter?’’ (Transcript, p. 51). Mr. Oakes there- 


upon replied that plaintiff’s superiors in Los Angeles con- 
strued that letter as authorizing them ‘‘the selection of 
more than one penalty for the act’? (Transcript, p. 52). 
After placing various telephone calls to higher echelons 
of the Air Force, plaintiff’s superiors were advised as 
follows (Transcript, p. 53): 


‘¢_. . Headquarters, being familiar with the matter, 
would be receptive to something less than dismissal.’’ 


Committee Member Ward thereupon asked Mr. Oakes, if 
in his opinion, ‘‘this offense warrant(s) something less than 
dismissal’’; and Mr. Oakes replied that he would be ‘‘prone 
to attempt to select a penalty less than dismissal’? (Tran- 
script, p. 54). 

11. Plaintiff’s counsel thereupon called Colonel Clifford 
R. Silliman as a witness. Colonel Silliman was one of the 
top officials at the Station, and another in the chain of 
Air Force supervision over the plaintiff. Like the others 
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before him, Colonel Silliman testified that ‘the quality of 
(plaintiff’s) work is excellent’? (Transcript, p. 60); that 
he was among ‘‘the upper ten percent”’ of the employees at 
the Station (Transcript, p. 61) ; that “he is an asset to our 
office’; that he has been “‘doing a fine job in a field where 
we do not have too many experienced people qualified’’ 
(Transcript, p. 62); that his office lacked ‘‘backup person- 
nel’? to fill a gap such as that created by plaintiff’s dis- 
charge, and that accordingly, his office suffered ‘‘a loss of 
efficiency’”’ by reason of plaintiff’s dismissal (Transcript, 
p. 62). 


12. Plaintiff’s counsel thereupon developed through 
Colonel Silliman’s testimony that he (Colonel Silliman) 
was the officer who ‘‘initiated’’ the dismissal action against 
plaintiff and who issued the final order of removal (Tran- 
script, p. 62). When pressed to explain why he decided 
to remove plaintiff from his position in the face of plain- 
tiff’s supervisor’s recommendations that some lesser pen- 


alty be imposed under the facts here presented, Colonel 
Silliman candidly testified as follows (Transcript, pp. 63, 
64): 
“‘Q. Is it your opinion, sir, that there existed (under 
the applicable regulations) an alternative to your 
taking the action you have taken? 


A. I could find none.... 


Mr. Ward: Do you feel it would be in the best in- 
terests of the Air Force to reinstate Mr. Rodriguez? 


The Witness: ... This is why we have boards and 
courts to review actions that people have to take in 
times like this, that I have to take because I happen 
to be their manager and, if boards such as this and my 
superiors after weighing the facts determine that a 
lesser penalty should be accorded and the security 
agencies who have the responsibility for clearing people 
agree, yes, I would be prone to accept his reemploy- 
ment .... 
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Mr. Ward: If you had an option of electing a lesser 
penalty, would you have? 


The Witness: I would have given it very serious 
thought....” 


13. Plaintiff’s counsel thereupon called plaintiff to testify 
before the Air Force ad hoc committee. Plaintiff ad- 
mitted that, when he was very young and before he em- 
barked upon his service to the United States, he had been 
a member of the two organizations hereinabove referred 
to. He stated, however, that he joined the two groups 
while he was employed by General Instrument Corporation 
in New York; that during said employment, a strike oc- 
curred which resulted in considerable labor unrest; that he 
was a member of a union involved in that strike, and during 
the labor difficulties last mentioned, several of his fellow 
union members and co-workers, who were already mem- 
bers of the Young Communist League and the American 
Labor Party, talked him into joining those two organiza- 
tions also (Transcript, pp. 85, 86). 


Plaintiff testified that when he joined these two organiza- 
tions, they were loosely organized and administered; they 
were interested mainly in ‘‘local issues’’; they did not 
then say or do anything that would indicate (in 1934-1936) 
to him that they advocated the violent overthrow of the 
United States government; and he soon withdrew from 
both organizations when he concluded ‘‘they were not really 
helping the labor movement” (Transcript, pp. 89-93). 


On cross-examination, plaintiff testified that the last 
time he had any contact of any kind with either of the two 
organizations was during 1935 or 1936 (Transcript, p. 93). 


14. Before plaintiff was excused as a witness at the hear- 
ing, the Air Force conceded on the record that, during the 
period from 1934-1936, when plaintiff was associated with 
the League and the American Labor Party, neither was 


39 


listed by the Federal Government as a ‘‘subvervise organi- 
zation’’ (Transcript, p. 96). Indeed, the Air Force went 
further and admitted on the record that the first 
Federal Subversive Organizations List was not even pre- 
pared or issued until ‘‘after 1940’? (Transcript, p. 96). 
Finally, evidence was offered during plaintiff’s testimony 
to show that, in 1948, he had, in fact, voluntarily admitted 
and reported on official forms filed with the United States 
Army that he had indeed been a member of the two organ- 
izations in question during the period from 1934-1936 
(Transcript, pp. 86, 87, 101); and it was thus plaintiff’s 
own earlier voluntary statements on official Government 
forms which led to the charges the Air Force had filed 
against him. 


15. When plaintiff completed his testimony, the Chair- 
man of the ad hoc committee asked the Air Force if it in- 
tended to offer any evidence in support of its case. The Air 
Force responded that it did not intend to do so (Transcipt, 
p. 103). In fact, the Air Force even declined to offer the 
actual documents plaintiff was accused of having falsified 
into the record (Transcript, p. 99). 


The hearing was thus closed without any evidence of 
any kind being offered against the plaintiff, albeit the re- 
moval action was based on the charge that he ‘‘knowingly 
and deliberately made false statements and withheld ma- 
terial facts in connection with official documents and mat- 
ters under official investigation’’. In other words, no evi- 
dence was offered to establish the charge against the plain- 
tiff or to rebut his defense against same. 


16. In spite of the foregoing, however, the said ad hoc 
Committee, on June 22, 1965, rendered its Report to the 
Commanding Officer of the Air Force Space Systems Com- 
mand in Los Angeles (copy of which is annexed hereto, 
made a part hereof and marked Exhibit D), wherein the 
committee unanimously concluded that plaintiff had de- 
liberately falsified three official documents. The Commit- 
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tee, however, wen on to find and recommend that the pen- 
alty of removal was too severe. In this regard, the Com- 
mittee unanimously stated: 


“*3. The Committee in reviewing the regulation and 
guidance from Hq. AFSC found that a lesser penalty 
than removal, although not listed, might not have been 
inappropriate. The Committee’s findings on this issue 
took into account the testimony of Mr. Rodriguez’s 
pastor who testified that the appellant was an active 
and highly respected member of the church congrega- 
tion, and the testimony of four (4) levels of supervi- 
sion who were highly complimentary of Mr. Rod- 
riguez’s work performance. 

“*4, The philosophy stated in the cited Air Force 
regulation leads the Committee to conclude that au- 
thority could/should have been obtained for assign- 
ment of a penalty less severe than removal.”’ 


17. However, plaintiff’s commanding officer, Major Gen- 
eral Funk, completely ignored the findings and recom- 
mendations of his own Committee, and on or about July 
19, 1965, he sent plaintiff a letter, copy of which is annexed 
hereto, made a part hereof and marked Exhibit E, where- 
in he arbitrarily and capriciously stated: 


“T find the penalty imposed was appropriate and in 
accord with the applicable rules and regulations.” 


18. Plaintiff thereoupon appealed to the United States 
Civil Service Commission under and pursuant to the pro- 
visions of the Veterans Preference Act of 1944, as amended. 


19. Thereafter, on or about September 9, 1965, an Ap- 
peals Examiner for the Commission’s San Francisco Re- 
gion, without receiving any evidence or testimony from 
the Air Force in support of its charges, rendered a decision 
upholding plaintiff’s removal from the Federal Service. 
Said decision, copy of which is annexed hereto as Exhibit F, 
failed even to consider the aforementioned testimony of 
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plaintiff’s four supervisors or the recommendations and 
report of the aforementioned ad hoc Air Force Committee. 
It simply concluded as follows: 


“‘In review we find that all procedural requirements 
were met in effecting the removal of Robert A. Rod- 
riguez. On substantive grounds, we find the action of 
removal was taken for such cause as will promote the 
efficiency of the service. In our opinion, the removal 
action was not arbitrary, capricious or unwarranted.”’ 


20. Plaintiff thereupon appealed to defendant Commis- 
sion’s Board of Appeals and Review in Washington, D.C. 
Thereafter, on or about December 15, 1965, said Board, 
without conducting any further hearing and without receiv- 
ing any further evidence or testimony in support of the 
charges against plaintiff, advised plaintiff in writing that 
the San Francisco Region’s denial of his appeal was 
affirmed. 


21. Thereafter, on or about July 26, 1966, plaintiff filed 
a petition with defendant Civil Service Commission where- 
in he prayed the Commission itself would reconsider his 
case and reexamine the removal action which had been sus- 
tained by the Commission’s Board of Appeals and Review. 
Again, without holding any hearing and without receiving 
any evidence from the Air Force in support of the charges, 
defendant Civil Service Commissioners, on October 26, 1966, 
advised plaintiff in writing that they declined to reconsider 
the case or to grant him any relief whatsoever. 


22. Thereafter, on January 11, 1967, plaintiff appealed to 
the San Francisco Regional Office of defendant Civil Service 
Commission begging that office to reopen and reexamine 
his appeal from the action pursuant to which he had been 
arbitrarily and unlawfully removed from his position. On 
January 13, 1967, plaintiff’s petition was denied. 


23. Plaintiff thereupon referred his case to representa- 
tives of his Federal employee union, the American Federa- 
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tion of Government Employees, for consideration and assist- 
ance. On August 24, 1967, the National President of the 
Federation in Washington wrote to defendant Civil Serv- 
ice Commissioners, urging them, in justice, to reconsider 
plaintiff’s discharge and to give the matter their personal 
consideration. On September 8, 1967, the defendant Com- 
mission refused to do so, stating that the case did not ‘‘war- 
rant further Commission consideration’’. 


24. Thereafter, on October 25, 1967, the National Presi- 
dent of said Federation wrote directly to defendant Secre- 
tary of the Air Force and urged him, upon a careful review 
of the record in this case and the applicable regulations, to 
reduce the removal action imposed upon plaintiff to some 
lesser penalty and to direct that plaintiff be reinstated to 
his position. 


On December 12, 1967, the Chief of the Air Force’s Em- 
ployee Programs Division, Directorate of Civilian Per- 
sonnel, responded on behalf of defendant, Secretary of the 


Air Force, stating (Exhibit G hereto) : 


““We have looked into this matter and wish to advise 
you that this Headquarters will not interpose any ob- 
jection to his (plaintiff’s) reemployment with the Air 
Force. The Air Force Systems Command has been 
advised of such a determination. 


“‘The selection of Mr. Rodriguez for a position with 
the Air Force is a decision to be made at the installa- 
tion level as this Headquarters does not enter into the 
selections for employment at such levels. 


“Your interest in this matter is appreciated.”’ 


25. Thereafter, on January 10, 1968, in response to a fur- 
ther inquiry made on behalf of plaintiff by the National 
President of American Federation of Government Em- 
ployees, the Air Force further stated that, upon reemploy- 
ment by the Air Force, there was nothing in plaintiff’s per- 
sonnel file to indicate that plaintiff should not be ‘‘reem- 
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ployed in a sensitive position”. Said letter, Exhibit H 
hereto, stated: 


““... if the installation so desires, Mr. Rodriguez 
may be reemployed in a sensitive position. If such an 
action is taken, he will be granted the necessary clear- 
ance based on the information contained in his pre- 
vious investigative file ...’’ 

(Emphasis supplied) 


26. Upon receipt of this advice from the Director of 
Civilian Personnel of the Air Force, plaintiff immediately 
applied for reemployment at his old Air Force station 
(Space Systems Command) in Los Angeles. On February 
14, 1968, however, plaintiff’s application was returned to 
him with the statement— 

‘*... we do not now and will not within the fore- 
seeable future have vacancies for which we can con- 
sider outside applicants.’’ 


(Emphasis supplied) 


27. The matter was again referred to defendant Secre- 
tary of the Air Force for solution. On March 25, 1968, 
however, his Director of Personnel responded to the Na- 
tional President of the aforementioned Federation as fol- 
lows (Exhibit I): 

‘This Headquarters has no basis for directing the 
Space Systems Division, El Segundo, California, where 
Mr. Rodriguez was formerly employed, to re-employ 
him. Nor is there any regulatory provision whereby an 
employee who has been removed for cause can be 
granted any type of priority re-employment. 

“‘Mr. Rodriguez is eligible for re-employment at any 
Air Force installation for any position vacancy that 
exists for which he is qualified. He can be authorized 
a clearance for access to the same degree of classified 
information he had when he was previously employed 
at the Space Systems Division. 
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“We regret that we cannot provide a more favorable 
reply, but in view of the employment situation at the 
Space Systems Division, Mr. Rodriguez may be more 
successful in locating suitable employment with other 
Air Force istallations or other Federal agencies.”’ 


28, Again, therefore, on April 3, 1968, the National Presi- 
dent of AFGE made written application to defendant Civil 
Service Commissioners to’ reopen and reconsider plain- 
tiff’s case in light of the new official position of the Air 
Force and in light of certain new evidence submitted by the 
plaintiff. On April 22, 1968, however, the defendant Com- 
mission arbitrarily and capriciously refused to act, stating 
that they ‘‘found insufficient basis for reopening the ap- 
peal.’ 


29. Plaintiff asserts that his summary removal from the 
federal service after 27 years of outstanding, exemplary 
federal service, violates the provisions of Air Force Regu- 
lation 40-712 (Tables of Offenses and Penalties—Maintain- 
ing Discipline) copy of which is annexed hereto as Ez- 
hibit J, and pursuant to which plaintiff was allegedly re- 
moved from his position, in the following respects: 


(i) The regulation states ‘‘that the objective of dis- 
ciplinary action is to correct and rehabilitate, not to 
punish or penalize’’; 


(ii) The regulation goes on to state: ‘‘Removal is the 
most severe type of adverse action. Before it is initi- 
ated, the facts and circumstances in an individual case 
must support the conclusion that the employee has 
clearly demonstrated his unwillingness or refusal to 
conform to the rules of conduct. Normally, a progres- 
sion of disciplinary measures will be applied in an 
effort to rehabilitate the employee before determina- 
tion is made to remove him.’’ 


(iii) The regulation states that for ‘‘the first offense of 
False Statements and Misrepresentation”’, the usual 
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range of punishment is to be ‘‘Official Reprimand to 
10 Days Suspension’’. Said regulation goes on to pro- 
vide that ‘‘when there is substantial evidence of genuine 
misunderstanding of requirements, but the employee is 
otherwise qualified ... and the employee has not there- 
by attained personal gain from the false statement or 
misrepresentation involved, the offense shall be con- 
sidered ‘‘Minor’’. 


30. After this action was filed in this Court and after the 
Government defendants finally filed their Answer on July 
14, 1969 (i.e. approximately 8 months after the complaint 
was filed) counsel for plaintiff and counsel for the said 
Government defendants entered upon discussions and a line 
of written communication aimed at accomplishing plain- 
tiff’s proposed reinstatement to the position from which 
he had been removed, without the necessity for further de- 
lays and costly litigation. Copies of a letter dated August 
11, 1969 transmitted to counsel for the Government in this 
regard and his reply thereto dated September 30, 1969; and 
plaintiff’s counsel’s further letter of December 9, 1969 are 
annexed hereto as Exhibits K, L and M. Unfortunately, 
however, while counsel for the Government was obviously 
willing to accept plaintiff’s immediate reinstatement to 
his position with a modified amount of back pay, officials 
in the Department of the Air Force have seemingly con- 
tinued their course of arbitrary, capricious behavior in this 
ease and have refused to date to make the final arrange- 
ments which have to be made in order to accomplish plain- 
tiff’s reinstatement to the position from which he was re- 
moved under the circumstances hereinabove recited. 


Respectfully submitted, 


Epwarp L. Mrerrican 
Edward L. Merrigan 
1700 Pennsylvania Ave., N. W. 
Washington, D. C. 20006 
Attorney for Plaintiff 
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Defendants’ Motion To Strike 


Defendants by their undersigned attorneys move the 
Court in accordance with Rule 12(f), F.R.C.P., to order 
stricken from the record in this case as scandalous, im- 
pertinent and immaterial all references by plaintiff to 
the parties’ efforts to explore possible compromise settle- 
ment of this litigation. In support hereof, it is averred: 


1. Plaintiff’s references in the record of this case to 
the parties’ efforts to explore possible compromise settle- 
ment of this litigation go directly contrary to the under- 
standing reached by counsel before commencement of the 
negotiations looking to possible compromise settlement 
of the litigation. Incorporated herein is the annexed affi- 
davit of Assistant United States Attorney Gil Zimmer- 
man (marked as Exhibit ‘‘A’’ to this motion). 


2. It is well established that all references to efforts 
undertaken by parties to explore possible compromise 
settlement of litigation are inadmissible, and wholly ir- 


relevant to proper disposition of the litigation on the 
merits. 


J. Water YEAGLEY 
Assistant Attorney General 


/s/ Bensamin C. FLAnnacan 
Benjamin C. Flannagan 
Attorney 
Department of Justice 
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Defendants’ Motion for Summary Judgment 


Now come the defendants, by their undersigned attorneys, 
and respectfully move this Honorable Court under Rule 
56 of the Federal Rules of Civil Procedure for summary 
judgment on the ground that there is no genuine issue 
as to any material fact and that the defendants are en- 
titled to judgment as a matter of law. 


This motion is based on the administrative record filed 
herein as Defendants’ Exhibit A and on the attached 
affidavits of William R. Burke, dated April 24, 1970 and 
May 1, 1970 filed herein as Defendants’ Exhibits B and 
Cc. 


In support of this motion the Court’s attention is re- 
spectfully invited to the defendants’ memorandum of 
points and authorities in support of defendants’ motion 
for summary judgment and in opposition to plaintiff’s 
motion for summary judgment, the defendants’ statement 


of material facts as to which there is no genuine issue, 
and the defendants’ opposition to plaintiff’s statement of 
material facts. 


J. Waurer YEAGLEY 
Assistant Attorney General 


/s/ BensamMin C. Fuannacan 
Benjamin C. Flannagan 
Attorney 
Department of Justice 


/s/ Ricnarp 8. STouKER 
Richard 8. Stolker 
Attorney 
Department of Justice 
RE 7-8200, Ext. 2333 
Washington, D. C. 20530 


Attorneys for Defendants. 
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Defendants’ Statement of Material Facts as to Which There Is 
No Genuine Issue 


1. On October 21, 1963 plaintiff applied for a sensitive 
non-critical position as a general engineer, GS-13, with 
the Department of the Air Force, Space Systems Division, 
Los Angeles, California. In making application for this 
position plaintiff was required to complete the following 
forms: an Application for Federal Employment (Standard 
Form 57), a Security Certificate for Civilian Employment 
(Air Force Form 1150), and a Statement of Personal 
History (DD Form 398). 


a. On October 21, 1963 plaintiff answered ‘‘No’’ to 
Question 23 on Standard Form 57, ‘‘Are you now or have 
you ever been a member of the Communist Party, USA 
or any Communist organization?’’ 


b. On December 2, 1963 plaintiff certified on Air Force 
Form 1150 that he had never been affiliated with any 
organization listed on Civil Service Form 385, Organi- 
zations Designated by the Attorney General under E. O. 
10450’’ attached thereto, which form listed, among other 
designated organizations, the Communist Party, USA, its 
subdivisions, subsidiaries and affiliates, and the Young 
Communist League. 


c. On April 13, 1964 plaintiff answered ‘‘No’’ to Ques- 
tion 17 on DD Form 398 ‘‘Are you now or have you 
ever been a member of the Communist Party U.S.A. or 
any Communist organization anywhere?’’ 


2. On April 16, 1964 plaintiff was interviewed by a 
Special Agent of the Office of Special Investigations (OSI) 
of the Air Force in connection with the sensitive non- 
critical position to which he was appointed on December 
2, 1963. At this time plaintiff admitted that he had been 
a member of the Young Communist League between the 
approximate years 1934-1936 and that he had become as- 
sociated with the American Labor Party in 1936 and 
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stated that he had withheld this information because he 
felt that disclosure of these facts would make any service 
with the United States Government impossible and that 
he could not secure an unbiased hearing. In relevant 
part plaintiff’s 1964 Statement read as follows: 


During the depression years of 1933 and 1934... I 
became involved in a labor action as a result of a 
partial strike in the General Instrument Corporation 
in which I was employed. ...I was approached by 
a friend . . . working in the General Instrument Cor- 
poration, to become a member of the Young Com- 
munist League. At this time the League appeared 
sincere in its efforts to correct the labor situation 
and in principle seemed to be worth-while in its ideas. 
Feeling that they could perhaps be of assistance to 
my cause, that is, the labor situation, I joined the 
organization. I attended monthly meetings of the 
Young Communist League (YCL) in New York City 
between the approximate years 1934 to 1936. I par- 
ticipated in distributing literature on behalf of the 
League respective to the labor movement. This litera- 
ture was revolutionary in nature, but did not ad- 
voeate an overthrow of the government. This litera- 
ture was distributed to other union members on street 
corners. Additionally, I paid monthly dues to the 
YCL, but I no longer recall the amount of these dues. 
I did not financially contribute to the League in any 
other way. I did not solicit anyone else for mem- 
bership in the YOL. The meetings which I attended 
were held wherever a meeting place could be found. 
None of these meetings ever took place in my home. 
During discussions at the aforementioned meetings 
it was advocated to use force or violence to fulfill 
the goals of the labor movement; however, I did not 
coneur with this view. I never held an office in the 
YCL. The literature which I previously mentioned 
indicated that the YCL was supported by the Com- 
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munist Party (CP), and at that time the YCL and 
the CP to me were synonymous. In approximately 
1936 I dropped my membership with the YCL be- 
cause I moved from the neighborhood, my interest 
in the labor movement had lessened, and because I 
did not concur with the use of force and violence to 
fulfill the goals of the labor movement.... My first 
knowledge that the YCL was of interest to the At- 
torney General of the United States or appeared on 
any list of subversive organizations was when I 
applied for employment with Civil Service in 1948. 


S/e5- (9D: approximately 1936, I became associated 
with the American Labor Party (ALP).... I at- 
tended three or four [ALP] rallies in 1936 and... 
one or two meetings during 1936. I did not par- 
ticipate in any of the other activities of the ALP, 
such as holding an office, distributing literature, or 
_. . becoming a member. I do not know what or- 
ganization supported the ALP, but I do know that 
it was a part of the united labor movement. .. . 
I first gained knowledge that the ALP was of interest 
to the Attorney General of the United States during 
the period 1948 to 1961 when reviewing a list similar 
to that in AFR 124-5... .- Shortly after the ALP 
formed in 1936 I discontinued my association because 
my interest in the labor movement was waning; also, 
I did not agree with the ALP’s intended use of vio- 
lence in the labor movement. 


3, An adverse action of proposed removal was initiated 
by the agency on March 4, 1965. The Notice of Proposed 
Removal, appended to the hearing transcript as Exhibit 
1, charged plaintiff with the making of intentional false 
statements concerning present or past membership in any 
Communist organization in an application for Federal 
employment dated October 21, 1963; in Air Force Form 
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1150 ‘‘Security Certificate for Civilian Employment?’ 
dated December 2, 1963 ; and on DD Form 398 ‘State. 
ment of Personal History’? dated April 13, 1964. The 
Notice advised plaintiff of his appeal rights and of his 
right to answer the charges personally and in writing. 


4. Plaintiff replied to the proposed removal in writing 
on March 12 and 13, 1965. In his reply, appended to 
the hearing transcript as Exhibits 2 (Plaintiff’s Exhibit 
B) and 3, plaintiff acknowledged the truth of a sworn 
statement given by him on April 16, 1964, wherein he ad- 
mitted that he had been a member of the Young Com- 
munist League between the approximate years 1934 to 
1936 and that he had become associated with the American 
Labor Party in 1936, and that he withheld this informa- 
tion because he felt that disclosure of such facts would 
make any service to the United States Government im- 
possible and make it impossible to secure unbiased hear- 
ings of the facts. In addition to acknowledging the truth 
of that statement, plaintiff admitted in his reply to the 
notice that he did not disclose his membership and affilia- 
tion in the aforesaid organizations for fear of jeopardizing 
his status with the Government, He went on to cite his 
prior work record, military service, and submitted that 
mitigating circumstances should control his case in that 
he misunderstood the requirements when he answered the 
questions on the documents referred to in the notice. 


5. On April 2, 1965, plaintiff was advised by the agency 
that the charges were sustained and that he would be 
removed from his position on May 14, 1965. ( Complaint 
Par. 10) Plaintiff was advised of his rights and options. 
The Notice of Decision to Remove is appended to the hear- 
ing transcript as Exhibit 4. On May 11, 1965, plaintiff 
filed an appeal to the Commander, Space Systems Divi- 
sion, Air Force Systems Command, Los Angeles, Cali- 
fornia, and requested a hearing. Plaintiff’s letter is ap- 
pended to the hearing transcript as Exhibit 5. Receipt 
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of plaintiff’s request for a hearing was acknowledged 
by a memorandum dated May 12, 1965. 


6. On May 13, 1965 plaintiff was issued a Notification 
of Personnel Action (Standard Form 50), separating him 
from employment, effective May 14, 1965 on the following 
ground: ‘‘Removal for false statements on Application 
for Federal Employment dated 10-21-63; Security Certifi- 
cate for Civilian Employment dated 12-2-63; and State- 
ment of Personal History dated 4-13-64 denying member- 
ship in subversive organizations during the approximate 
years of 1934 to 1936. This position has been designated 
sensitive in accordance with AFR 40-202.’ (Plaintiff’s 
Exhibit C.) 


7. On May 19, 1965, David O. K. Lee, Chairman of the 
Ad Hoe Hearing Committee, wrote to advise plaintiff of 
the time and place of hearing, plaintiff’s rights to present 
witnesses in his behalf, to obtain and submit documentary 
evidence, to obtain assistance from Air Force personnel 
on questions of procedure, to attend a prehearing inter- 
view at a set time and place; to be represented by counsel 
of his choice, and to select a member of the committee 
from a roster furnished him. The Notification of Hearing 
advised plaintiff of some of the procedural aspects of the 
hearing and invited his attention to Chapter AF A12 
of Air Force Manual (AFM) 40-1 for the remainder. He 
was notified that the Civilian Personnel Office would as- 
sist him as to ‘‘regulatory and procedural aspects of 
the case.’’ The notification also indicated that 


the change in hearing procedures, i.e. a hearing before 
an appeals examiner rather than an ad hoc committee, 
goes into effect on 25 May 1965. We propose to 
proceed with your appeal under the old procedure 
since you filed prior to that date; however, we will 
not do so unless we have your written agreement 
that you are willing to so proceed. 
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8. In reply to the Notification of Hearing plaintiff wrote 
the Commander, Space Systems Division, on May 24, 1965, 
to advise that ‘‘the dates and times of the hearing and 
pre-hearing interview are satisfactory,”’ to request the 
appearance of stated witnesses, and to express his will- 
ingness ‘‘to proceed under the current procedure of hearing 
before an ad hoe committee despite that a new procedure 
would be available on and after 25 May 1965,” 


9. A grievance hearing in plaintiff’s case was held on 
May 27, 1965, at the Los Angeles Air Force Station, El 
Segundo, California. Plaintiff was represented by counsel 
of his choice. David 0. K. Lee served as Chairman of 
the Ad Hoe Committee appointed for this hearing. 


a. Following preliminary remarks concerning the pro- 
ceedings (T. 3-7), Chairman Lee, with the consent of 
both parties, directed the following exhibits to be intro- 
duced into evidence: 
1. Notice of Proposed Removal, dated March 4, 1965. 
2. Plaintiff’s Reply to Notice of Proposed Removal, 
dated March 12, 1965, 

3. Plaintiff’s Further Reply to Notice of Proposed Re- 
moval, dated March 13, 1965. 

4. Notice of Decision to Remove, dated April 2, 1965. 

5. Notice of Appeal from Decision to Remove, dated 
May 11, 1965. 

6. Appeal Statement, dated May 27, 1965. 

7. Standard Form 50, Notification of Personnel Action, 
dated May 13, 1965. 


8. Letter from Charles W. King, Director of Civilian 
Personnel, to Space Systems Division (SSD), dated 
February 8, 1965. 


b. In his opening statement at the hearing plaintiff’s 
counsel, Mr. Clendening, stated that “It is not going to 
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be the position of the respondent [plaintiff herein] that 
a false statement was NOT made. This is quite obvi- 
ous...’ (T. 9), and ‘‘(T)oward that end we will not 
disagree with the obvious fact that a false statement was 
made....’? (T. 10.) 


c. Rev. Lawrence T. Wyneken, plaintiff’s pastor, tes- 
tified as to plaintiff’s active involvement in community 
affairs and his fine reputation in the community. (T. 
13-19.) 


d. Plaintiff’s immediate supervisor, Lieutenant Colonel 
James R. Golden, then testified. He described plaintiff’s 
responsibilities (T. 23-24), said plaintiff was ‘‘the hardest 
worker in the office’? (T. 22), and that the office will 
suffer from his loss. (T. 26.) Lt. Col. Golden testified 
that when first asked for his opinion concerning the action 
to be taken for falsification of statements concerning mem- 
bership, he stated that plaintiff ‘‘should be recommended 
for dismissal’’ (T. 28). He also testified that ‘‘with the 


proper disciplinary action [he] would see no reason for 
feeling that it would not be in the best interests of the 
government”’ to reinstate plaintiff (T. 27-28). When asked 
how he reconciled this apparent discrepancy, the witness 
replied that 


... there is no in-between in the manual... to say 
a man has been . . . considered a minor or a major 
[offender].... [I]t is either minor or major. There 
is nothing else . . . in this area of falsification of 
statement. The only way he could ever get estab- 
lished whether or not this was a major or a not so 
major offense was to go through this procedure we 
are going through right now. In other words the 
way to get this settled, clear the record up for all 
that time was to go ahead and start dismissal action 
and let the case indicate whether he was willing to 
challenge the findings. Then I felt that if everyone 
was agreed he should be reinstated. I think it is 
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to the best interests of both him and the Government 
to bring this thing out into the open.... (T. 29.) 


Lt. Col. Golden testified that he would have hired plain- 
tiff if he had filled out the application with the correct 
facts, provided that after an investigation he was deemed 
eligible for a top secret security clearance. (T. 31-32.) 
He also stated that plaintiff more than met the technical 
qualifications for the job. (T. 33.) 


e. Lieutenant Colonel O. A. Bernhoff, plaintiff’s former 
supervisor, next testified. Bernhoff stated that plaintiff’s 
work product was ‘‘excellent’’ (T. 39), his performance 
‘“‘exemplary’”’ (T. 40, 43), that plaintiff possessed ‘‘defi- 
nite potential for doing the Air Force good work”’ (T. 41), 
that he could be classed in the ‘‘upper ten percent’’ of the 
staff, and that he (the witness) had no question as to 
plaintiff’s honesty and integrity (T. 42). In reply to the 
question, ‘‘In light of the facts as you know them, would 
you consider it in the best interests of the Air Force to 
reinstate [plaintiff]?’’ The witness answered ‘‘yes’’ (T. 
45). 


f. Robert G. Oakes, the supervisor of the two previous 
witnesses, next testified that he would rate plaintiff among 
‘“the top five’? of the seventy personnel under his control, 
and that ‘‘he probably places second among these top 
five ...’’ (T. 49). The witness was then given an op- 
portunity to refresh his recollection concerning a letter 
dated February 8, 1965, from Headquarters Air Force 
Systems Command (Exhibit 8), which letter read in rele- 
vant part as follows: 


While it is apparent that some penalty must be as- 
sessed [against plaintiff], there is insufficient infor- 
mation available to this office to permit a determina- 
tion of what this penalty should be. 
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Immediate action should be taken to determine the 
appropriate penalty and to prefer charges. This office 
should be informed of the contemplated action as 
soon as a decision is made. 


The committee asked the witness’s opinion regarding the 
position Headquarters AFSC was taking in that letter. 
The witness testified that 


it was observed by either one of us or more than 
one of us at the time that the letter seemed to permit 
the selection of more than one penalty for the act... . 
(I)t was noted that the letter was sufficiently non- 
specific as to create the opinion that Headquarters 
AFSC had also reviewed whatever file there was avail- 
able at that time and that we thought that this might 
be an expression from them in the way the letter 
was written that this might be an expression to 
permit some alternative penalty other than dismissal 
and upon discussing this fact . . . a call was placed 
to Mr. King, Chief of Civilian Personnel [at Head- 
quarters AFSC].... (H)e was not in.... Then 
I recall perhaps that there was a call returned and 
. . - there was an indication in the telephone conver- 
sation that that office, or the Headquarters being 
familiar with the matter, would be receptive to some- 
thing less than dismissal. (T. 51-53.) 


In response to the Committee’s inquiry as to whether he 
would have considered a lesser penalty appropriate had 
such been available, the witness replied: 


(I)f . . . I had been instructed that I was only to 
concern myself with the act of falsification and not 
the subject which was falsified . . . I probably would 
have been prone to attempt to select a penalty less 
than dismissal. (T. 54.) 


Mr. Oakes also testified that in his opinion ‘‘the best in- 
terests of the Government would be served by [plaintiff’s] 
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continued employment’’ provided that security personnel 
determined that he was entitled to a security clearance 
notwithstanding his former associations. (T. 57.) 


g. Colonel Clifford R. Silliman, Chief of the Technical 
Requirements and Standards office of the Space Systems 
Division, next testified that based upon contact with plain- 
tiff and upon discussion with plaintiff’s supervisors, he 
considered plaintiff’s work ‘‘excellent,’’ that plaintiff 
ranked ‘‘in the upper ten percent’’ of the witness’ staff 
of seventy-three employees, and that plaintiff’s loss, like 
the loss of any valuable employee, will cause a loss of 
efficiency because of the shortage of experienced personnel. 
(T. 60-62) Colonel Silliman testified that he initiated the 
removal action against plaintiff ‘‘in compliance with the 
reg, after extensive consideration of the facts that were 
available . . .”’ (T. 63), and that in his opinion no al- 
ternative existed to taking such action. When asked by 
the Committee whether he felt it would be in the best 
interests of the Air Force to reinstate plaintiff, he replied : 


- . . (W)e believe in proper punishment and re- 
habilitation when an individual deserves the proper 
punishment for the proper offense. This is our form 
of government and the regulation right here so states 
and I’m a firm believer in it myself. (T. 64.) 


He added that if the Committee and his superiors felt 
that a lesser penalty should be applied and if those re- 
sponsible for security clearances agreed, he ‘would be 
prone to accept [plaintiff’s] reemployment”’ (T. 64), that 
he had made a serious effort (including telephoning AFSC 
for clarification of the letter alluded to above) to deter- 
mine whether an option for a lesser penalty existed (T. 
64), and that if such an option existed he 


would have given it very serious thought. I think 
falsification of any official document ... is a serious 
offense. ... I think the action I took speaks for 
itself. ... If I had been able to have gotten any- 
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thing specific or factual that would have given me 
strong support in going for a lesser penalty, I 
would have gone in that direction. (T. 65-67.) 


The witness affirmed that he had not applied the regula- 
tion mechanically, and that he had taken action only 
after consultation with appropriate, qualified people. (T. 
68.) 


h. Mrs. Robert A. Rodriguez, plaintiff’s wife, offered 
evidence as to plaintiff’s financial condition and testified 
that in their fifteen years of marriage she has had no 
knowledge of any contact by her husband with Com- 
munist organizations, and that she has no reason to doubt 
his loyalty to the United States. (T. 74.) 


i. Robert A. Rodriguez, plaintiff in the instant case, tes- 
tified in his own behalf. He identified hearing Exhibit 
C, plaintiff’s biographical resume. He testified that when 
presented on a civil service application in 1948 with in- 


quiries concerning membership in Communist and Com- 
munist-affiliated organizations, he answered the questions 
negatively, and did so intentionally (T. 85). He admitted 
membership in the American Labor Party and the Young 
Communist League, having joined the latter in ‘‘approxi- 
mately 1934”? under the following circumstances: 


The Witness: I was employed in a corporation in 
New York City, a General Instrument Corporation, 
in which there was labor trouble. At the time there 
was an organization, a union, formed and the union 
decided to go on strike against the employer. During 
the—during the ensuing strike, there was quite a bit 
of labor trouble and unrest. During this period I 
had met friends or work acquaintances which became 
friends who were associated with these organizations. 


Mr. Clendening (plaintiff’s counsel) : How old were 
you then? 


The Witness: 21. 
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Mr. Clendening: Did you, based on that association, 
then join the Young Communist League? 


The Witness: Yes. 


Mr. Clendening: What were the circumstances sur- 
rounding your having joined the American Labor 
Party and in what year did you join it? 


The Witness: The American Labor Party was one 
of the organizations being formed to try to gain 
political votes for labor and in its earliest stages in 
that year 1936 I felt that my association with the 
strike and my desire to help protect labor’s rights 
was in line with the formation of this party. (T. 86.) 


Plaintiff testified that on ‘‘numerous [federal] forms 
after 1948 for various jobs and clearances up to and 
including the time in 1963 when [he] rejoined Civil 
Service’’ he answered the respective questions concerning 


membership in such organizations in the same manner. (T. 
87.) 


j. Plaintiff then testified as to his motive for omitting 
reference to his former memberships in Communist and 
Communist-affiliated organizations, on various government 
forms, executed in connection with government and de- 
fense contractor work with the Material Command and 
the Rand and Philco corporations. In particular, he stated 
that 


... I have felt all along that . . . were trying to 
establish subversive activity, [and] I did not feel that 
the association was subversive. And under this in- 
terpretation, I felt that there was ambiguity in the 
question. This led me to rationalize further—to make 
the answer which I maintained through the years. 
(T. 91-92.) 


... I did think of the labeling or the attitude that 
would be taken by anyone who heard of these [asso- 
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ciations] and I had the feeling . . . that it would be 
difficult, if not impossible, to find anyone to accept 
me if such statements were made. (T. 94.) 


Plaintiff answered affirmatively when asked whether, at 
the time he failed to disclose his earlier associations, he 
thought that he would have a difficult time convincing 
anyone of the true facts if he answered otherwise. (T. 94.) 
As to plaintiff’s 1963 Application for Federal Employment, 
the Committee asked how he explained his negative answer 
to a question which required the applicant merely to 
indicate whether or not he has ever been affiliated with 
any of the organizations on the list (Civil Service Form 
385) attached thereto, which list included the Young Com- 
munist League. Plaintiff replied that he answered nega- 
tively since 


... though the name is identical . . . , the set of cir- 
cumstances and purposes that [were] contrary to 
those from which the list is established made that 
almost to my mind a different organization and with 
that interpretation in mind I answered the same way 
I had answered the previous questions. (T. 95-96.) 


Plaintiff admitted, on redirect examination, that he now 
knew that his answers to the membership questions were 
wrong and that he understood the questions are ‘‘meant 
or intended to establish any associations for any period 
of time.’’ (T. 102.) 


k. Prior to adjournment of the hearing plaintiff’s coun- 
sel was afforded the opportunity to present, and did 
present, a closing argument in his behalf, wherein he 
asked that plaintiff be afforded a penalty less than dis- 
missal. 


10. On June 22, 1965, the hearing committee issued its 
findings (Plaintiff’s Exhibit D). The Committee found 
that plaintiff did in fact deliberately falsify his answers 
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to the questions put to him in the three documents men- 
tioned in the notice letter of March 4, 1965, and that said 
falsification was a violation of Air Force Regulation 40- 
712 as charged. However, with respect to the penalty im- 
posed, the Committee found that in reviewing the afore- 
said regulation, a lesser penalty than removal, although 
not listed in the Table of Offenses and Penalties, might 
not have been inappropriate. The Committee based its 
determination in this regard on the testimony of plain- 
tiff’s pastor who testified that plaintiff was an active 
and highly respected member of his church, and the tes- 
timony of four levels of supervision who were highly 
complimentary of plaintiff’s work performance. The Com- 
mittee concluded that ‘‘authority could/should have been 
obtained for assignment of a penalty less severe than 
removal.’ 


11. On July 19, 1965, Major General Ben I. Funk, Com- 
mander, Space Systems Division, Air Force Systems Com- 
mand, Los Angeles Air Force Station, California, issued 
his decision sustaining plaintiff’s removal. The decision 
letter (Plaintiff’s Exhibit E) advised plaintiff that his 
removal was effected because by his own admissions plain- 
tiff’s negative answers to the questions set out in the 
three documents referred to in the charges were deliberate 
falsifications because at the time plaintiff made these 
negative answers he was aware that his opportunity for 
employment would have been diminished had he answered 
the questions truthfully. In addition, the decision letter 
advised plaintiff that the penalty of removal was ap- 
propriate and in accord with the applicable rules and 
regulations. Plaintiff was advised of his further appeal 
rights. 


12. By letter dated July 29, 1965, plaintiff filed an appeal 
with the Commission’s San Francisco Office. (Complaint, 
Par. 20.) The Commission processed plaintiff’s appeal 
under part 752-B of its regulations. Plaintiff was advised 
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of his right to a hearing and was afforded an opportunity 
to present additional evidence in his behalf. 


13. A hearing in plaintiff’s case was held in Los Angeles, 
California, on September 2, 1965, before Mr. J. D. Me- 
Williams, Acting Appeals Examiner. (Plaintiff’s Exhibit 
F.) Plaintiff relied primarily on the previous record that 
was before the agency hearing committee and presented 
no witnesses in his behalf other than his wife. At this 
Appeal hearing plaintiff alleged that the agency failed 
to follow its regulations in assessing the penalty of re- 
moval in his case, in that the regulations were intended 
to rehabilitate an employee rather than to punish him and 
that the agency failed to recognize this and failed to 
exercise humane judgment in his case. 


14. On September 9, 1965, the Commission’s Regional 
Appeals Officer issued his decision. (Plaintiff’s Exhibit 
F.) He found that the procedural requirements of the 
regulations had been met by the agency in effecting plain- 
tiff’s removal, that the charges were sustained by the 
evidence, and that the removal penalty was justified. 
Accordingly, he recommended that no change be made in 
the removal action. Plaintiff was advised of his further 
right of appeal to the Commission’s Board of Appeals 
and Review, Washington, D. C. 


15. By letter dated September 17, 1965, plaintiff filed 
an appeal with the Commission’s Board of Appeals and 
Review. (Complaint, Par. 22.) Plaintiff and the agency 
submitted comments to the Board for consideration in 
connection with plaintiff’s appeal. (See letter of October 
14, 1965, submitted by the agency and letter dated Octo- 
ber 29, 1965, submitted by plaintiff.) 


16. Upon review of the entire record in plaintiff’s case, 
the Board of Appeals and Review affirmed the decision 
of the Commission’s San Francisco Regional Office and 
sustained his removal. (Complaint, Par. 22.) Plaintiff 
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was advised of this decision in a letter dated December 
15, 1965. 


17. The Reliability, Quality and Personnel Subsystems 
Branch, Technical Integration Division of the Technical 
Requirements and Standards Office contained two GS-13 
engineering positions at the time of Mr. Rodriguez’ re- 
moval. The position formerly occupied by Mr. Rodriguez 
was filled by Mr. Crown effective November 22, 1965. 


The other position was filled by Mr. Felix Marin ef- 
fective April 26, 1964. Mr. Marin continues to occupy this 
space. Mr. Marin is a career employee with veteran’s 
preference and a service computation date of 12 April 
1943. Plaintiff, at the time of his removal, was a career 
employee with veteran’s preference and a service compu- 
tation date of September 29, 1943. (Affidavit of Burke, 
dated April 24, 1970.) 


18. Subsequent to the decision of December 15, 1965, 
plaintiff, through his attorney and his Union, filed several 


requests with the Civil Service Commission to reopen 
and reconsider his case. The applicable regulation, 5 
C.F.R. 772.398, reads as follows: 


The commissioners may, in their discretion, when in 
their judgment such action appears warranted by 
the circumstances, reopen and reconsider any previ- 
ous decision. 


Plaintiff filed the first in a series of requests for re- 
opening on July 26, 1966. (Complaint, Par. 23.) On 
August 10, 1966, he submitted another letter to the Com- 
mission in which he referred to additional evidence in 
support of his request for reopening. In a letter to the 
Commission dated October 11, 1966, plaintiff alleged that 
he was being discriminated against because of his removal. 


19. By letter dated October 26, 1966, the Commission 
advised plaintiff (Complaint, Par. 23) that there was no 
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sufficient reason in his case to warrant a review of the 
Board of Appeals and Review decision of December 15, 
1965. Accordingly, the Commission denied his petition 
to reopen and reconsider his case. 


20. On January 11, 1967, plaintiff requested the Com- 
mission’s San Francisco Regional Office to reopen his 
case. At that time he authorized the American Federa- 
tion of Government Employees to represent him in pur- 
suit of his efforts to reopen his case. On January 13, 
1967, the Regional Office advised plaintiff that there was 
no basis for reopening his case and denied his request. 
(Complaint, par. 24.) 


21. On August 24, 1967, the President of the American 
Federation of Government Employees requested the Civil 
Service Commission to reopen and reconsider plaintiff’s 
appeal. This request was denied on September 8, 1967. 
(Complaint, Par. 25.) 


22. Effective July 1, 1967 the former Ballistic Systems 


Division and Space Systems Division merged into a new 
organization, the Space and Missile Systems Organization 
(SAMSO). This merger resulted in an overall cutback 
of approximately 230 civilian positions. (Affidavit of 
Burke, dated May 1, 1970.) 


23. On October 25, 1967 the President of the American 
Federation of Government Employees wrote the Air Force 
in plaintiff’s behalf and in reply was advised on De- 
cember 12, 1967 that Headquarters, United States Air 
Force would not interpose any objection to plaintiff’s 
re-employment with the Air Force, but that the selection 
of plaintiff for an Air Force position is a decision to 
be made at the installation level since that Headquarters 
does not enter into the selection for employment at such 
levels. (Plaintiff’s Exhibit G.) 


24. On December 20, 1967 the President of the American 
Federation of Government Employees again wrote the 
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Air Force in plaintiff’s behalf and was advised on Janu- 
ary 11, 1968 that if the installation so desires, plaintiff 
may be re-employed in a sensitive position. (Plaintiff’s 
Exhibit H.) 


25. Following receipt of the letter of J anuary 11, 1968 
plaintiff applied for re-employment at the Space and Mis- 
sile Systems Organization. On February 14, 1968 plain- 
tiff was denied re-employment by the installation on the 
grounds that no positions then existed for which outside 
applications could be considered. (Complaint, Par. 28.) 


26. Thereafter the President of the American Federa- 
tion of Government Employees again wrote the Air Force 
and was advised on March 25, 1968 that Headquarters, 
United States Air Force has no basis for directing the 
installation to re-employ plaintiff; nor is there any regu- 
latory provision to grant plaintiff priority for re-em- 
ployment. (Plaintiff’s Exhibit IL.) 

27. On April 3, 1968, the President of the American 
Federation of Government Employees again requested 
the Commission to reopen and readjudicate plaintiff’s 
ease. This request, which was based on alleged new evi- 
dence set forth in a separate statement dated March 15, 
1968, was denied by the Commission by letter dated April 
22, 1968. (Complaint, Par. 30.) 

28. The only engineer position filled in the Technical 
Requirements and Standards Office since July 1967 when the 
Space and Missile Systems Organization was established 
was a General Engineer GS-801-13 filled by reassignment 
of Mr. Patrick McGuinness effective December 17, 1967. 
This action was due to the fact that he was surplus be- 
cause of the creation of the new organization. He was 
administratively reassigned to avoid reduction in force. 


Since the reorganization in 1967, only three engineering 
positions in SAMSO have been filled by competitive pro- 
cedures. All other engineering positions have been filled 
by surplus employees under reduction in force procedures. 
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In a reduction of positions effective June 30, 1968, the 
position formerly occupied by plaintiff was abolished. Two 
additional engineering positions in SAMSO of the type oc- 
cupied by him were subsequently abolished. 


At the present time there is only one additional engineer 
position in existence in the Technical Requirements and 
Standards Office at the GS-13 level. It is an Aerospace 
Engineer, GS-861-13, occupied by Mr. Robert Brown since 
November 20, 1966. 


SAMSO is currently undergoing a reduction in force of 
over 100 positions. Three engineers have received notices 
that they will be separated from the rolls in this reduction 
in force and two are to be reassigned and demoted. Because 
of severe budgetary restrictions and austere manning, it 
would be necessary to displace an employee currently on 
the rolls if plaintiff were to be restored to duty. (Affidavits 
of Burke, dated April 24, 1970 and May 1, 1970.) 


29. Plaintiff filed this civil action on November 5, 1968. 


J. Walter Yeagley 

Assistant Attorney General 
BEenJaMIN C. FLANNAGAN 
Benjamin C. Flannagan 

Attorney, Department of Justice 


RicHarp §. StoKLER 
Richard S. Stokler 
Attorney, Department of Justice 
737-8200, Ext. 2333 
Washington, D. C. 20530 


Attorneys for Defendants 
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Defendants’ Further Opposition to Plaintiff's Statement 
of Material Facts 


On May 20, 1970 defendants served and filed their opposi- 
tion to plaintiff’s Statement of Material Facts. Through 
inadvertence defendants did not present therein their oppo- 
sition to paragraphs 16, 17, 19, 20, 21, 22, 23-28, 29, and 30 
of plaintiff’s Statement. Defendants hereby respectfully 
request the Court to consider the following in further oppo- 
sition to plaintiff’s Statement of Material Facts: 


Paragraph 16 


Plaintiff has cited paragraphs 3 and 4 of the Ad Hoc 
Committee’s report in support of his representation that 
the Committee found the penalty of removal to be too 
severe, 


The Committee’s findings as to plaintiff’s case are set 
forth in its June 22, 1965 report in unmistakable terms.. 
In paragraph 2(b)(1) of that report the Committee stated 
“‘that the offense was deliberate and not caused by a mis- 
understanding.’’? The Committee also noted in that para- 
graph that the only penalty listed for a ‘“‘major offense,’? 
as here, was removal. 


Paragraphs 3 and 4 of the report, cited in full by plain- 
tiff, indicate that the Committee believed authority could 
(or should) have been obtained for a lesser penalty than 
removal. As noted previously, the question of a lesser 
penalty had been raised at an early stage in the considera- 
tion of plaintiff’s case, had been discussed at some length, 
and had been rejected. See paragraphs 10-12 herein. 


Paragraph 17 


Plaintiff’s representations that Major General Funk 
‘completely ignored the findings and recommendations of 
his own Committee’? and acted “arbitrarily and capri- 
ciously’’ in sustaining his removal, are in conflict with the 
record. Major General Funk stated that he had “‘reviewed 
the complete record and considered all the facts, evidence, 
letters, testimonies, and reports related to [his] removal”? 
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before reaching a decision. Although the Committee’s re- 
port was merely advisory and could have been rejected, 
Major General Funk chose instead to conduct a careful, 
probing review of the entire administrative record before 
reaching a conclusion that was his alone to make. 


Major General Funk stated that he had sustained plain- 
tiff’s removal because: 


a. By your own admission, your negative answers to 
the questions referred to were deliberate falsifications 
because you were fully aware that your opportunity for 
employment would have been diminished had you an- 
swered the questions truthfully. 


b. I find that the penalty imposed was appropriate and 
in accord with applicable rules and regulations, 


Having thus weighed all the evidence in plaintiff’s case 
and having found that the action taken by the agency was 
in accord with pertinent regulations, Major General Funk 
can hardly be said to have acted arbitrarily or capriciously. 


Paragraph 19 


Plaintiff has represented that the Civil Service Commis- 
sion Appeals Examiner for the San Francisco Region ren- 
dered a decision sustaining his removal without receiving 
further evidence or testimony from the Air Force and with- 
out considering either the testimony of his supervisors be- 
fore the Ad Hoc Committee or the Committee’s report. 


On September 2, 1965 plaintiff was afforded a hearing 
before the Appeals Examiner and was represented by 
counsel of his choice. A summary of the hearing proceed- 
ing was prepared and was concurred in by counsel for both 
parties and by plaintiff himself. Plaintiff was afforded an 
opportunity to testify and present evidence in his behalf, 
and for counsel to argue, among other things, that the Air 
Force acted in disregard of its own regulations. The 
appeal record available to the Appeals Examiner contained, 
among other things, the full transcript of the May 27, 1965 
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hearing before the Ad Hoc Committee and the report of 
that Committee including its finding that plaintiff was 
guilty of deliberate falsification of official documents. 


Since the Air Force had fully presented its case against 
plaintiff in the course of the hearing before the Ad Hoe 
Committee, since the time, place, and nature of the falsifica- 
tions were a matter of prior record, it is apparent that no 
useful purpose would have been served by burdening the 
record with additional detail at this stage. 


Based on the entire appeal record and upon the testimony 
presented at the September 2, 1965 hearing, the Appeals 
Examiner determined on September 9, 1965 that the agency 
had accorded plaintiff all procedural requirements to which 
he was entitled, that his dismissal was for such cause as 
will promote the efficiency of the service, and that his re- 
moval was neither arbitrary, capricious, nor unwarranted. 


Paragraph 20 


As to plaintiff’s representation that the Civil Service 
Commission Board of Appeals and Review affirmed the 
decision of the Appeals Examiner ‘‘without conducting any 
further hearing and without receiving any further evidence 
or testimony in support of the charges against plaintiff,’’ 
the Court’s attention is invited to part 772 of Title 5, Code 
of Federal Regulations, setting forth the procedures for 
appellate review by the Commission of agency actions 
against Federal employees. 


In particular, 5 C.F.R. $ 772.307 (b) provides as follows: 


Board Procedures. The Board of Appeals and Review 
shall review the record of the proceedings and all rele- 
vant written representations. There is no right toa 
hearing before the Board. The Board may, in its dis- 
cretion, afford the parties an opportunity to appear 
personally and present oral arguments and representa- 
tions. (Emphasis supplied.) 


Plaintiff’s attempt to assert, by way of inference, that a 
right existed to an evidentiary hearing before the Board of 
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Appeals and Review is therefore without a basis in the 
pertinent regulations of the Commission. 


Paragraph 21 


That defendant Commissioners of the Civil Service Com- 
mission declined to reconsider plaintiff’s case was a matter 
solely within their discretion. Plaintiff was advised by 
letter dated October 26, 1966 that ‘‘the Commissioners have 
found no reasons sufficient to warrant a review of the 
[Board of Appeals and Review] decision and have there- 
fore declined to reopen the appeal.’’ 


Paragraph 22 


Plaintiff’s characterization of his dismissal as arbitrary 
and unlawful is both conclusory and without a basis in the 
record. 

Paragraphs 23-28 


Following final administrative determination of his case 
by the Civil Service Commission Board of Appeals and 
Review, plaintiff continued to correspond with various 
agencies and defendants hereto, and on his behalf the 
American Federation of Government Employees likewise 
wrote a series of letters. Defendants do not contest that 
the substantive content of such correspondence was as set 
forth in plaintiff’s Statement of Material Facts. 


No record basis exists, however, for plaintiff’s represen- 
tation in paragraph 28 that the Civil Service Commission 
acted ‘‘arbitrarily and capriciously’’ in refusing to reopen 
plaintiff’s appeal. 

Paragraph 29 


Plaintiff’s representation in subparagraph (iii) that for 
the first offense of false statements and misrepresentations, 
“‘the usual range of punishment is to be ‘Official Reprimand 
to 10 Days Suspension,’ ’’ is inaccurate in that such pen- 
alty is listed in the Regulation as appropriate for false 
statements or misrepresentations of a minor nature, first 
offense. 
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Plaintiff herein was charged with the execution of a false 
statement of a major nature, defined in the Air Force Reg- 
ulation as: 


Deliberate misrepresentation; fraud, falsification, ex- 
aggeration, or concealment of a material fact in con- 
nection with any official document, or withholding of 
material facts in connection with matters under official 
investigation. 


The penalty set forth in the Regulation for a false state- 
ment or misrepresentation of a major nature, first offense, 
is ‘‘Removal.”’ 


Moreover, in view of the voluminous record attesting to 
the conscientious consideration of plaintiff’s case at every 
stage of proceeding, no basis exists for plaintiff’s char- 
acterization of his removal as “‘summary.”’ 


Paragraph 30 


Defendants respectfully invite the Court’s attention to 
their Motion to Strike filed May 20, 1970, moving this Court 
to strike from the record all references by plaintiff to the 
parties’ efforts to explore possible compromise settlement 
of this litigation. 

J. Waiter YEAGLEY 
J. Walter Yeagley 
JIM 
Assistant Attorney General 


Bengamin C. Fuawnacan 
Benjamin C. Flannagan 
Attorney, Department of Justice 


Ricuarp S. STouKER 
Richard S. Stolker 
Attorney, Department of Justice 
Washington, D. C. 20530 
737-8200, Ext. 2333 
Attorneys for Defendants 
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Plaintiff's Opposition To Defendants’ Motion To Strike 


Plaintiff respectfully opposes defendants’ motion to 
strike references made to discussions and communications 
had between the United States Attorney’s Office and counsel 
for plaintiff to obtain the voluntary reinstatement of plain- 
tiff to the position from which he was unlawfully removed 
on the following grounds: 

1. The discussions and communications between counsel 
were not those usually had for the settlement of a claim 
between two private litigants or for the settlement of a 
monetary claim against the United States. Rather, those 
discussions and communications represented merely a con- 
tinuation of prior discussions and communications which 
had taken place in 1967 and 1968 between the National 
President of the American Federation of Government Em- 
ployees, on one hand, and the Sectary of the Air Force and 
the Director of Civilian Personnel of the Air Force, on the 
other, looking toward the voluntary reinstatement or re- 
employment of plaintiff in the position from which he con- 
tended he had been unlawfully removed. (See Plaintiff’s 
Rule 9(h) Statement, Par. 23-27.) 

2. During the 1967-1968 discussions and communications, 
the Director of Civilian Personnel wrote, on December 12, 
1967, that ‘‘Headquarters (of the Air Force) will not in- 
terpose any objection to his (plaintiff’s) re-employment 
with the Air Force.’’ And, he stated that ‘‘The Air Force 
Systems Command has been advised of such a determina- 
tion.’ (See Exhibit G, Plaintiff’s Rule 9(h) Statement.) 

3. On January 10, 1968, the Air Force further wrote that, 
upon re-employment by the Air Force, there was nothing 
in plaintiff’s personnel file to indicate that plaintiff should 
not be ‘‘re-employed in a sensitive position’’; and that 
plaintiff was fully eligible for a security clearance. (See 
Exhibit H, Plaintiff’s Rule 9(h) Statement.) 

4. Finally, on March 25, 1968, the Director of Personnel 
of the Air Force wrote: 


‘*Mr. Rodriguez is eligible for re-employment at any 
Air Force installation for any position vacancy that 
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exists for which he is qualified. He can be authorized 
a clearance for access to the same degree of classified 
information he had when he was previously employed 
at the Space Systems Division.’’ 


5. Accordingly, after the complaint in this action was 
filed in late 1968, counsel for plaintiff brought these facts 
to the attention of the Assistant United States Attorney 
assigned to the case and urged him to determine whether 
the Air Force was willing to consent to a judgment rein- 
stating plaintiff to his position. The Assistant United 
States Attorney advised counsel for plaintiff that he felt 
strongly that plaintiff should be given favorable considera- 
tion and he asked counsel to submit a proposal which might 
be acceptable to the Air Force. (See affidavit attached 
hereto.) 


6. With sincere regret and with deep respect for the 
Assistant United States Attorney involved, Mr. Zimmer- 
man, counsel for plaintiff has no recollection of any agree- 
ment that the said discussions were “‘to be off-the-record 
and entirely confidential between counsel’’. Indeed, Mr. 
Zimmerman was advised from the outset that counsel for 
plaintiff intended to consult with plaintiff and the Amer- 
ican Federation of Government Employees regarding the 
matter and Mr. Zimmerman advised that he would have to 
consult with numerous officials in both the Departments of 
Justice and Air Force. And, as the attached first written 
communication of May 12, 1969 shows, there is absolutely 
no reference to any such agreement or understanding in 
that document or in any of the ensuing correspondence by 
counsel for plaintiff. 


7. And, likewise, there is no reference to any such agree- 
ment or understanding in the letter of September 30, 1969 
thereafter written by Mr. Zimmerman and signed by Mr. 
Hannon. (See Exhibit L, Plaintiff’s Rule 9(h) Statement.) 
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8. Essentially, counsel for the parties were not discussing 
“can amicable compromise’? of a contested case in the 
normal sense. Rather, counsel from the outset, based on the 
written position theretofore taken by the Air Force, sought 
to effectuate, through a consent judgment procedure, that 
which the Air Force had repeatedly indicated it was willing 
to do. 


9. The said discussions were discontinued only when Mr. 
Zimmerman advised counsel for plaintiff that the Air Force 
and Justice Departments, after first apparently indicating 
their willingness to proceed, failed to follow through, at 
which point the case was taken out of Mr. Zimmerman’s 
hands and transferred to the Internal Security Division of 
the Department of Justice. 


10. Essentially, therefore, the said discussions and com- 
munications represent a mere continuation of the 1967-1968 
discussions and communications, and to the extent the Gov- 
ernment’s expressed willingness to enter into a consent 
judgment procedure providing for plaintiff’s reinstatement 
to his position represents a course of action or admission 
contrary to the positions it now takes in this case before 
the Court, we submit that references to the said discussions 
and communications are admissible and proper for con- 
sideration. Certainly, they are not ‘‘scandalous, imper- 
tinent or immaterial’’, as asserted by the Government in 
its motion to strike. 


WuererorzE, we urge the Court to deny defendants’ 
motion to strike and to grant such other and further relief 
as may be just and proper in the circumstances. 


Respectfully submitted: 


Epwarp L. MERRIGAN 

Edward L. Merrigan 

Smaruers, Merrican & O’KEEFE 
1700 Pennsylvania Ave., N. W. 
Washington, D. C. 20006 


(6) 
TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action 2753-68 


Roserr A. Ropricvez, Plaintif’, 
Vv. 


Rozerr C. Szamans, Jz., ev AL., Defendant. 


Washington, D. C. 
Monday, July 6, 1970 


The above-styled cause came on for hearing before 
THe Honorasre Georce L. Hazr, Jz., United States District 
Judge, at 2:00 o’clock p.m. 


APPEARANCES: 
On behalf of the Plaintiff: 
Epwarp L. Mzrrican, Esq. 


On behalf of the Defendants: 


Bensamin C. Franwacay, 
Ricuarp S. Sroixer, 
Attorneys, Department of Justice. 


[2] PROCEEDINGS 


The Deputy Clerk: The case of Rodriguez versus 
Seamans. 

Mr. Merrigan: Good afternoon, Your Honor. My name 
is Edward Merrigan, and I appear this afternoon, Your 
Honor, in support of plaintiff’s motion for summary 
judgment and, of course, in opposition to the defendant’s 
cross motion for summary judgment, and in opposition to 
the defendant’s motion to strike. 
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Your Honor, as you probably already determined from 
a reading of the file, this is an action for declaratory 
judgment and injunction, mandatory injunction, the purpose 
of which is to seek the reinstatement of the plaintiff, 
Robert Rodriguez, who was employed by the Air Force in 
Los Angeles in 1965 when he was removed from his posi- 
tion by the Air Force at that time. 

Your Honor, just very briefly, Mr. Rodriguez, of course 
as the record shows, and I am sure Your Honor has seen 
this— 

The Court: I have read this. Well, I cannot say I read 
the file, I haven’t read perhaps the full record as it was 
before the Civil Service Commission. 

Mr. Merrigan: Yes, Your Honor. In any event, Your 

Honor, by way of background, Mr. Rodriguez started in 
1938 as a private in the U.S. Army and rose to the rank 
of Major. During the period 1938 to 1946 he was in the 
Army, that was during the war years. 
[3] In 1946 he became a member of the Army Resrve, 
Reserve Officers Association. From 1943 forward—that 
is, his service connected date with the United States— 
and in 1948 he was employed as a Communications 
Engineer, Grade GS-9 at Dayton, Ohio, Air Materiel 
Command. 

In ’50-’52 he was employed at Wright Patterson Field 
as a GS-11 as an Electronics Engineer. From ’52 to ’58 
he was a Production Specialist, GS-12, and then became 
Chief Production Control Officer. 

The Court: Counselor, this man has an outstanding 
record. 

Mr. Merrigan: Yes, Your Honor. 

The Court: As an employee of the United States. He 
has a fine record in the service. 

Mr. Merrigan: Yes, Your Honor. 

The Court: He made a mistake. What is the legal effect 
of that? That is our problem. 

Mr. Merrigan: I am sorry, Your Honor. I didn’t mean 
to burden the Court with the facts. If Your Honor had 
not read them, I wanted to get them in. 
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The Court: I read them. This thing is a tragedy of 
errors is what it is, both on his part and the Government’s 
part. 

Mr. Merrigan: I think you have summed it up, Your 
Honor, just the way I would have if I had gone through 
one hour [4] of argument here. Here is a man for years, 
twenty years in all, with the United States Government. 
In 1934 he joins the Young Communist League as a man 
twenty years old. He stays in it for two years, as so 
many people. 

You know, it is amazing how many people really got 
mixed up with left-wing causes in the 1930’s, and who 
today are some of our most prominent citizens. Here is 
@ man who made that mistake in 1934 growing out of a 
labor union strike in New York. 

The Court: That wasn’t the mistake I was referring to. 

Mr. Merrigan: Your Honor, I was getting up to it. In 
other words, here is a man as a young man he gets on to 
the left-wing side of life, then some thirty years later he is 
asked to pay the price simply because he did not put down 
on a form made out in 1963, some twenty years after 
he was first employed by the United States Government, 
more than that from the time he became a member of the 
Army, he simply does not answer that he was a member 
of the Young Communist League. 

I think we should—counsel was mentioning to me—we 
really should exclude the American Labor Party because 
that really has never been listed as one of the organizations. 

The Court: I do not think that is important, but the 
other one is. In making his application, so far as I can 
see from the record, he intentionally omitted and said he 
[5] hadn’t belonged to this, he knew he had. He did it 
because he was afraid of the consequences of it, although 
hopefully the consequences would have been nothing if 
he had done it. And that was his great error. 

Then along comes this hearing and the Government 
takes well the most stringent step they could have taken 
and fired him, which in view of his record to me does not 
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make any sense, but as a practical matter the question I 
have to face is was it illegal. 

I sure wouldn’t have fired him. I sure would have found 
some other way to have handled the situation, but that 
is not what I sit here for. 

Mr. Merrigan: The remarkable thing, Your Honor, 
about this is this, about that procedure, is that everyone 
of his supervisory personnel, every member of the super- 
visory team, four layers came in and said if they had a 
choice under the regulations they would not discharge him. 

And I think Your Honor can dispose of this case as a 
matter of law by applying Vitarelli against Seaton and 
those line of cases to show the Air Force acted and in fact 
had not followed the regulations. Had they given the 
regulations a fair, reasonable, intelligent reading, there 
would have been no reason in the world to fire Rodriguez 
in this case. 

Your Honor, as you know in point 1 of the memorandum 
of points and authorities in support of summary judgment, 
he [6] was discharged under Air Force Regulation 40-712, 
and the very first statement contained in that number is 
Air Force Policy, and they say: 


‘‘Primary emphasis will be placed on preventing situa- 
tions requiring disciplinary actions through effective 
employee-management relations. . . . The supervisor will 
keep in mind that the objective of disciplinary action is to 
correct and rehabilitate, not to punish and penalize.”’ 


Then the regulation goes on and says: 


‘Removal is the most severe type of adverse action. 
Before it is initiated, the facts and circumstances in an 
individual case must be carefully analyzed and must support 
the conclusion that the employee has clearly demonstrated 
his unwillingness or refusal to conform to the rules of 
conduct. Normally, a progression of disciplinary measures 
will be applied in an effort to rehabilitate an employee 
before determination is made to remove him.”’ 
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{7] Then, Your Honor, it sets forth very similar to the 
case we had before Your Honor, you will recall Hepner 
against the District of Columbia. There the District of 
Columbia had before it a table of penalties and didn’t 
follow their own table in meting out what was the fair, 
lawful, meaningful penalty to be applied to the regulations, 
as in this case. 

For example, under the Air Force’s own table of offenses, 
the offense of false statements, that is, misrepresentation, 
is specifically divided into minor and major. Now, the 
minor offense which is official reprimand, ten days’ 
suspension, that’s the penalty prescribed by the regula- 
tion itself. Then they go on from the right-hand column 
of the table and give explanation of what is minor. 


‘‘Where there is substantial evidence of genuine mis- 
understanding of requirements, but employee is otherwise 
qualified, and production, discipline, and community rela- 
tions are not adversely affected, and employee has not 


thereby attained personal gain.’’ 


So the question could have been easily settled between 
was Rodriguez guilty of a relatively minor false statement 
or was he guilty of a major false statement? 

And then it is remarkable that as a footnote to the table 
of offenses and penalties the Air Force says, apparently, 
oversights and errors where satisfactorily explained may be 
[8] exeused if not disqualified. 

The Court: The record does not show any oversight 
here, and I do not see how this Court could hold as a 
matter of law that this is a minor offense. Here you have 
a man who is a member of the Communist Youth organiza- 
tion, which he himself considered the same as the Com- 
munist Party, U.S., and he intentionally, as I get frgm the 
record, did not put it down because he thought it would 
prejudice him in his work, which it well might have. 

Now, that is not a minor offense. And where the discre- 
tion comes in, it seems to me that if this man had just been 
hired a week before, he might well have been fired out 
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of hand. But with the record that this man had—however, 
I think this is a matter of discretion with the authorities— 
they certainly could have done something rather than fire 
him. 

Here he is, according to some, he was within the first 
five of any number of employees in line, in others he 
was in the top ten percent. He has gotten commendation 
after commendation, apparently a real useful citizen. 

However, his offense was not minor, I do not think. And 
I would have thought somebody would have used more 
discretion, but I do not think it is up to me, and I am 
in no position to judge or to say that they did not properly 
use their discretion, because that is up to them. 

Mr. Merrigan: Your Honor, may I go on just a moment? 
[9] The Court: Yes. 

Mr. Merrigan: We don’t have Mr. Rodriguez in a 
situation here where he was a member of the Young Com- 
munist League after Congress passed the Act of 1950 
which was the Act that for the first time enabled the 
Government agencies to establish this subversive list of 
organizations. It was 1955 before the Civil Service Com- 
mission came out with a list. This man had been employed 
by that time for seven years at the very least, seven years. 

The Court: In 1963 why the devil didn’t he say he had 
been a member? 

Mr. Merrigan: He said he had been a member in 1948. 
He told the Army on statements that he had filed with the 
Army. 

The Court: You can file one statement with one section 
of the Government and it never in a thousand years would 
get to another section. 

Mr. Merrigan: Your Honor, as a matter of law aren’t 
we dealing with the same think here that the Supreme 
Court of the United States dealt within the Schware case 
and the Konigsberg case? 

Here was two members of the bar, one in Arizona and 
one in California, excluded from the practice of law 
because they did not or would not divulge, like Mr. 
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Rodriguez, they had been members of some Communist 
organization during the depression years. 

[10] Now, the Supreme Court said it’s plain nonsense 
to say that membership in a Communist organization in 
the 1930’s—at the time it was perfectly lawful. We sit 
in judgment in 1970, at a time when the Communist Party 
is the most heinous we have had, yet in the 1940’s it was 
grand to have a Russian comrade. 

They picked up airplanes from us and flew them off 
to Europe and used them against the Germans in Europe. 
It’s a far different thing in 1934 to have been a member 
of the Young Communist League than it would have been 
in 1950 and ’55, and Rodriguez testified— 

The Court: He was not fired because he had been a 
member of the Communist Party back then, or the Young 
Communist League. He was fired because he said he had 
not been. 

Mr. Merrigan: Well, he said he had not been a member 
of those organizations, Your Honor, as they came to be 
listed in 1955 on the list of the Attorney General. 

Now, Your Honor, there was a great difference that came 
about after World War II. We remember Winston 
Churchill coming to this country and making the Iron 
Curtain speech in Missouri, 

Things change, and I think it’s grossly unfair to take 
a man with the record, as Your Honor described, with 
27 years of Government background and say he has 
falsified the record by answering no to the fact that he 
was a member of the [11] Communist Party, U.S.A. as 
it was known in ’63 or became known after 55, and what 
he did in ’34. 

Now, the man voluntarily, when confronted with the 
situation—and by the way they only found out about the 
situation by going back to his own Army statement where 
he voluntarily made the statement in the Army. 

Now, by going back to that, they came and said were 
you a member, and he voluntarily gave all the facts and 
laid it out on the table. 
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The Court: He did, and most commendably. 

Mr. Merrigan: Right, Your Honor. 

Here we are, and here is the most ridiculous thing of all. 
Having removed him, having ruined a career of 27 years, 
then the Secretary of the Air Force turns around and 
says you are fully qualified for any position in the Air 
Force that you now might be able to get, and not only 
that, you are fully entitled to a sensitive clearance under 
the security laws because you are a wonderful person. 

But why, Your Honor, why can we read the regulations 
to say that this is a major offense in 1963 or 1965, and 
then turn around in 1968 and have the Air Force tell him 
you are eligible for any position in the Air Force, you are 
eligible for any security clearance whatsoever, and they 
have all of the information before them; one, they had the 
false statement before them, so-called; two, they had his 
admission that he [12] had been a member of the Young 
Communist League in 1934. 

Now, with that before the Secretary of the Air Force 
they tell Rodriguez in ’67 and ’68 we welcome you back, 
all you have to do is find a position and you can get top 
security clearance, but in 1965 that was a major offense 
calling for his dismissal., 

Now, Your Honor, that is not even fair, that is not just, 
that isn’t American, for anybody to take that kind of a 
course against a man, destroy a career, throw him out of 
the Air Force and say so sorry, we were really wrong, now 
that we know that you made the statement, now we know 
you were a member of the League, you are still eligible for 
the job with the top security clearance. 

I think, Your Honor, this case goes further than saying 
were you in the position of the Air Force in ’65, what 
would you have done. I think here there are several 
grounds on which this dismissal has to be set aside. 

I think, first of all, the Air Force failed to follow its 
own regulations, the letter of those regulations, the spirit 
of those regulations. Look at the decision of our Court 
of Appeals in Connelly against Nitze. There is almost an 
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identical situation. A man branded as a homosexual in 
that case. Our Court of Appeals reversed a denial of 
summary judgment here and there was dismissal of that 
complaint, sent it back to the Navy because the Navy did 
not follow the letter [13] and spirit of its own regulations. 

The Court: Yes. As a matter of fact, that was a very 
extraordinary case. It was mine, in which counsel came 
in on the motion for summary judgment. 

Mr. Merrigan: Was that your case, Your Honor? 

The Court: Yes. And counsel said we admit he is a 
homosexual, we do not raise the question of whether or 
not he had a proper hearing, we want a test case as to 
whether or not you can stop him from being a homosexual, 
so we admit he is a homosexual for purposes of this 
motion. Then they go up on appeal and as a matter of 
fact I told them at the trial that if they wanted to object 
to the administrative procedures they were improper and 
I would send it back. 

So then they go up to the Court of Appeals and for 
the first time they deny or say we couldn’t admit he is 
a homosexual and we want a proper administrative hearing, 
so it was sent back. 

Mr. Merrigan: Your Honor, I think you have us mixed 
up with somebody else in that case. I was counsel for 
Connelly in that case. It was Scott versus Macy Your 
Honor had. 

The Court: If it wasn’t, it was one like it. 

Mr. Merrigan: There was another J udge, but not you. 
I know we never said we admitted Mr. Connelly was a 
homosexual, so I know that’s wrong. 

The Court: There was one like that. 

[14] Mr. Merrigan: Scott against Macy or Due against 
Halaby, but it wasn’t our case. 

The Court: In any event, the hearing in this case—he 
wasn’t denied a full hearing at any point, was he? 

Mr. Merrigan: It was remarkable the Air Force did not 
produce one single witness in that whole case. 
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The Court: What was the use of producing a witness 
when this plaintiff and his counsel go in and admit all the 
facts? Why would you need to produce witnesses? It 
would be silly. 

Mr. Merrigan: Your Honor, there is a difference between 
making a false statement and making a deliberate false 
statement. Now, a deliberate false statement means that 
knowing exactly what the question means, Are you a 
member of the Communist Party, U.S.A. or any organiza- 
tion associated with the Communist Party, U.S.A., yes 
and no. 

Now, I think the facts of this case as we have tried to 
make them clear in the brief are that the Communist 
Party, U.S.A. and all these organizations listed on the 
subversive list didn’t come into being as something wrong 
until November 1, 1955. 

Now, that is the first time the Civil Service Commission 
ever listed Form 385. That means it was twenty years 
after this plaintiff, Mr. Rodriguez, first became a member 
of the Young Communist League, and eighteen years after 
he got out, [15] and long before anybody stamped the 
Communist Party of the United States as being an arch 
enemy of the United States. 

Your Honor, I think if you just read the record you find 
there were two things involved. Rodriguez was afraid of 
his own career, true, having built it from zero as a private 
in the Army to where he had it in the Air Force, he was 
afraid of his own career; but, No. 2, there was real 
genuine grounds for anybody to say, for me to say had I 
made the error, for you to say if you had made the error, 
did I belong to the Communist Party of the United States 
as it is known today when I joined the Young Communist 
League as a kid, when I was twenty years old? That’s 
the question. 

Now, should he have explained it further? Yes, I think 
that is the mistake, he should have explained it further. 
Now, we find the Air Force saying had he told us there 
would be no problem. 
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So I say this thing is subject to another legal fallacy. 
It’s subject to no proof at all by the Air Force. You say 
did he have a hearing? Yes, he had a hearing, but no one 
bothered to prove why it was in the best interests of the 
United States to fire him. 

The only witnesses who testified said, Oh, please God, 
if I could find a way to keep him, and yet they fired him. 
Yet I say, Your Honor, what I am talking about here, he 
is a Veterans Preference employee, entitled to all rights 
of the [16] Veterans Preference Act, Section 14, that 
Says you can only fire a Veterans Preference employee 
where it’s in the best interest of the United States to do 
so, that is, it would be beneficial to the efficiency of the 
service. 

Here are four levels of supervisors, plus Colonel Siele- 
man, who issued the notice of discharge here to a man 
coming in and saying, as Your Honor pointed out, top 
five of my 70 employees, I wish I could keep him, if I could 
only find the way. 

Then the judge who heard the case, the Ad Hoc Com- 
mittee, recommended that removal is wrong and the 
regulations should/could be read to include keeping him 
on with either a reprimand or ten-day suspension or 
excusing it altogether in light of his record. 

Your Honor, you just can’t read those regulations to 
say that this man, in the light of his background, in the 
light of what he has done for the United States, should 
just be damned because he was caught a little bit off first 
base and couldn’t slide back in time. That is about what 
we have involved in this case. 

There are other decisions, Your Honor. I have set them 
out point by point. We say the Air Force violated its 
own regulations. We say the record contains no evidence 
to support the charge that he deliberately falsified a 
document. In Weinberg against Macy, a Court of Appeals 
decision there is [17] definitely the same employment 
record. The Court of Appeals held it failed to reinstate. 

Mellon against Rogers, deliberate falsification; not so 
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said the Court of Appeals, not enough proof, put him back 
to work. 

The Court: You haven’t got a question of proof here. 
The man plead guilty. 

Mr. Merrigan: No, he did not plead guilty, Your Honor, 
we respectfully say he did not plead guilty. He contested 
this at every stage, every place they would hear him he 
contested this. 

The Court: He plead guilty to the act with very 
extenuating circumstances, and indeed they were. 

Mr. Merrigan: The question, Your Honor, is pretty bad 
to answer yes or no to, are you a member of the Com- 
munist Party of the United States? He never has been 
a member. 

The Court: And he said that the Young Communist 
League, he considered them the same as the Communist 
Party. 

Mr. Merrigan: He is in the same position as when the 
Supreme Court referred to Mr. Schware and Konigsberg, 
they both knew what was going on in 734, ’36, but those 
organizations in those days, and the Supreme Court now 
made it a matter of law that it violates your Constitu- 
tional rights to deprive a man from practicing law. And 
we say here if these questions are going to be construed 
this way under the facts [18] of this case to debar a man 
from Federal employment simply because in ’34 he was a 
member of the Young Communist League— 

The Court: That isn’t why they barred him, and that 
they couldn’t do. 

Mr. Merrigan: If that they couldn’t do, the questions 
are immaterial in his case, they have no real meaning and 
violate the Veterans Preference Act for them to discharge 
him. 

The Court: It isn’t an immaterial question, and the 
Court never held it was an immaterial question. 

Mr. Merrigan: Your Honor, following your thought just 
a moment ago, he is not fired for having been a member. 

The Court: No. _ 
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Mr. Merirgan: If he had told them he was a member 
they couldn’t have discharged him for that. 

The Court: Alone. 

Mr. Merrigan: Alone. 

The Court: But they could have started an investigation 
to see whether or not he had operated a letter drop or 
was in contact with the Soviet Embassy or whatever. 

Mr. Merrigan: There is nothing like that in this record 
here. 

The Court: I know there isn’t, but that is the purpose 
of having the disclosure made, so it can be investigated. 
[19] Mr. Merrigan: You know, Your Honor, Congress 
may be wrestling with this idea about asking people what 
their own home behavior problems are, do you drink, do 
you do this, do you do that. 

All these things you and I may agree, and I think we 
would, Your Honor, that people shouldn’t drink, people 
shouldn’t join left or right-wing organizations. But under 
our Constitution this has been held not grounds to debar 
a person from Federal employment. It’s been held not 
grounds to keep a person from practicing law, it has been 
held not grounds to fire a teacher from the New York 
School system. 

So here you have a poor man scared to death, shaking 
in his boots if he puts down he was a member of the Young 
Communist League in ’65, and he was going to be fired. 
Your Honor agrees he would not have been fired if he told 
the Government. 

The Court: That’s right; so does the Government. 

Mr. Merrigan: If everyone agrees to that, you have to 
come to the legal conclusion it is not in the best interests 
of the United States Government to fire him for that sort 
of a statement, or if you insist on punishing him, that 
sort of an answer should be considered minor under the 
regulations, and not major. 

I don’t think I am going far afield on this. Your Honor 
indicated it is a travesty for a man to invest 27 years 
[20] of the kind of life he invested in the United States 
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Government to be struck out on an outside curve on the 
left-hand side of the plate. And that is what happened to 
this man. 

And I say to Your Honor you do have it within your 
power as a matter of law and four different points, that 
you could reinstate him. I say first, Your Honor, we could 
say that the Air Force, which supposedly was looking for 
a way to keep him, misread its own regulations. 

The Court: Well, of course, you see, it isn’t quite as 
easy as you say. Sure, I can reinstate him, and in doing 
so I fire somebody else too, who hadn’t done anything 
wrong. So we are between the devil and the deep blue sea. 

Mr. Merrigan: That is the case of any Federal employee 
dismissed. It is like rather than having one sinner in 
heaven than the rest of the people. It is an idea of 
what is right, what is decent, what is correct, what is 
legal, and I think the fact that Rodriguez was struck out 
in 65 on a bad pitch, we just have to let the facts fall 
where they may, and, of course, I think if he has seniority 
the man is practically ready for retirement at this point. 

The Court: Of course, that brings up another little 
problem that has not been mentioned yet, but which the 
Government lays some stress on, and that is laches. 

Mr. Merrigan: Now, on laches, Your Honor, I think 
that really is a special contention in this case. The 
[21] Government points out in its papers, hidden away 
among all sorts of factual presentations, that the Civil 
Service Commission has a regulation that says if you are 
not satisfied with the Commission’s decision, you have 
the right to ask for a rehearing or at any time you have 
the right to ask them to reopen. 

Here is Rodriguez who finishes his course of proceedings 
under Section 14 of the Veterans Preference Act, they go 
to the Air Force and here the Air Force writes without 
any qualifications at all, we in the Headquarters at the 
level of the Secretary of the Air Force see nothing in the 
world in your record which would prevent you from having 
any job in the Air Force or any type of security clearance. 
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So he and his union go back to the Civil Service Com- 
mission and beg leave to reopen, and the Civil Service 
Commission denies that. And he goes back to the Air Force 
and asks for further clarification. They say let me make 
it perfectly clear you can have top security clearance, you 
can have the same security clearance you had before you 
were discharged. There is nothing in your record that 
indicates you should not or that you cannot hold any job 
in the Air Force. Back to the Civil Service Commission, 
and then the Commission denies it again and then into this 
Court. 

Your Honor, we haven’t put it in the record yet, but if 
Your Honor considers it material, a man dismissed under 
[22] these cireumstances has one awful time finding any 
other kind of job. First of all, he is up in years, after 
27 years of Federal service. He is left without any job, 
left without sufficient resources to get an attorney in 
California to argue this thing with the Air Force. 

We have had to argue it now running into years. The 
Government asserting the defense, took them eight months 
to file an answer in this case, four months to file a motion 
for summary judgment. So everybody is guilty of laches 
but the Government. 

And here is another point: The man was fired before, 
not after, before he got his first hearing—before. So at 
any time after the date he was summarily dismissed, all 
they did was give him a notice of proposed removal, he 
filed his answer, and then was fired, removed. 

For the first time did he get a hearing? If at any time 
after that first act, Your Honor, he had been reinstated 
by either the grievance procedure, the committee—by the 
way, which recommended he be reinstated, in effect, the 
Civil Service Commission in December of ’65 still would 
have had to replace the employee you are now concerned 
about. 

The Court: But every year that passes—now five more 
have passed—makes it a bit more difficult. How old is he? 
I figure he is about 52. 
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Mr. Merrigan: If he were 21 in 1934, add the [23] dif- 
ference between ’34 and ’70. 

The Court: If he were 21, he would be 55. I thought 
he was 18 then. 

Mr. Merrigan: So you see, Your Honor, we have the 
man practically at the point of retirement, and the thing 
this does to a man in private industry, this kind of a 
discharge, this kind of vague business you didn’t answer 
the question right, but really it’s communism. 

The Court: Hasn’t he worked since 1965? 

Mr. Merrigan: He had one or two piecemeal jobs. I 
don’t know all the details, because he lives in California. 
He has not been steadily, employed. He found it almost 
impossible. This we can support by affidavit, Your Honor. 

Once you take a man and give him the result that he has 
gotten here, I think that’s one of the reasons he had to 
continue to go back to the Air Force and the Civil Service 
Commisison as many times as he did, Please, you put me 
out of my job, but please confirm I haven’t done anything 
and I am not forever debarred, I think that is the purpose 
of all of these proceedings. 

The Court: They said that a long time ago. They said 
if they find a job they would employ him. 

Mr. Merrigan: Here is the thing—Summerfield the 
defendant relies on. In Summerfield, that was a case where 
the man never once filed appeal, all he did was sit back and 
[24] let the Supreme Court decide Cole against Young. 
Then he started writing letters to give some sort of hearing. 

This man was never a letter writer. He pursued it from 
the day he was discharged his proceedings in the ad hoc 
committee and before the Civil Service and was con- 
stantly from that point asking for rehearing. 

Your Honor, you recall the decision in Paul against 
Puckett. In that case the Court of Appeals cited a 
memorandum which the Attorney General of the United 
States himself set up. That was sometime back, because 
that was Attorney General Brownell. 
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In the memorandum he made the remarkable statement 
the Government should never assert laches in any case not 
involving 18 months in this type of case, a security case, 
unless it can be shown the plaintiff in that case sat by 
and acquiesced entirely in the result. That is the result 
to dismiss him. 

Now, here the plaintiff has never sat by idly and 
acquiesced in the result for one minute. The minute he 
was discharged he went to the Grievance Committee. After 
the Grievance Committee he went to the Civil Service 
Commission. He was back at the level of the Secretary of 
the Air Force begging him to take some step that would 
put him back in his job, in the light of a unanimous 
recommendation from every supervisor he had that they 
wanted to reinstate him, in the [25] light of the ad hoc 
committee recommending that something less than dis- 
charge should be allowed. 

Here the Secretary of the Air Force had the right as 
the Head of the Agency to set aside all those proceedings 
and put him back to work at any time. 

Then the Civil Service Commission—he went back to 
them twice, he got his union, went to his union and said 
I can’t afford it, will you try to help me, and they went on 
and pursued the case. 

So here we have the case. Once it’s here the Govern- 
ment today is saying well the laches harms the Government, 
eight and a half months pass after filing the complaint, 
four months after the filing of the motion for summary 
judgment before that answer. So there is a year. 

So Your Honor, I think on the defense of laches, I don’t 
think it’s a substantive disease, I think Powell against 
Zuckert, a decision of our Court of Appeals in that area, 
more than covers this case. 

And I would urge Your Honor on the question of laches 
to make that the controlling authority. 

I think there is not a scintilla of evidence in the record 
to show that the discharge of this man promoted the 
efficiency of the service as 5 USC 7512 says it must, the 
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Air Force didn’t offer one bit—in fact, every witness 
called testified just to the opposite, the efficiency of the 
service [26] would best be served by keeping him, not firing 
him. 

The Court: Well, I think you overlook one thing. The 
person who makes a false statement—the question is as 
to whether or not it promotes the efficiency of the service 
to discharge people that make false statements. 

Somebody might, for example, in an office, steal 50 cents. 
Well, stealing 50 cents, so what? But stealing is what 
is bad. They might have been the finest employee on 
earth, but you can’t afford to have them around. I don’t 
know. 

Mr. Merrigan: Here is the Cole against Young decision 
of the Supreme Court of the U.S. in a case almost 
identical, here was a man fired from the Department of 
Agriculture for having Communist association which he 
refused to say anything about. The Supreme Court 
upset it. 

The Court: Was he fired for not saying anything about 
it or saying he hadn’t had them? 

Mr. Merrigan: For refusing to answer about it, and yet 
he is fired. The Supreme Court directed he be reinstated 
because there is no evidence that his discharge would 
promote the efficiency of the service under the Veterans 
Preference Act. 

This is a Veterans Preference employee. I don’t think 
there has been any evidence at all developed by the Air 
Force. See, Your Honor, what gets out of line in these 
cases is this: We are so used in the legal system to have 
charges [27] made and charges proved. Here charges are 
made and we have to prove every element of the crime. 

You know, Your Honor, you would have to dismiss a 
robbery case where they didn’t prove every element of 
the robbery. Here the Air Force makes a charge with 
that big black brush and it’s true the man didn’t answer 
yes. So should we let it go there or are there other 
elements that must be proved? 
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I say they have to prove that. Really, I think that 
Veterans Preference Act was enacted by Congress to cover 
cases like this. Sure a man can make a mistake. Is there 
one of us here in this world who hasn’t made a mistake? 

But the Veterans Preference Act was passed by 
Congress to give the veteran, and a man who devoted his 
life to the military service, and this man devoted all of 
it to it, his job back if the Government can’t prove it 
would promote the efficiency of the service to fire him. 

Now, the Government hasn’t even attempted to do that. 
I say he is within Cole against Young, the Supreme Court 
decision, because the Government has not even attempted 
to do it, they didn’t put a witness on the stand. 

Then I think that the Government has failed to prove a 
case against him to sustain this charge because they have 
not related the offense with which he has been charged to 
his job. Now, this is not something I dreamed up. You 
have [28] Shelton against Tucker, a Supreme Court 
decision involving Communist charges again, these nasty 
Communist charges, which you don’t like, Your Honor, 
and I don’t like, but nevertheless if a man twenty-some-odd 
years ago or thirty years ago, as a kid, a young man, made 
a mistake, shouldn’t the Government have to show that 
mistake or that failure to answer directly about that? 

In fact, we have to start over again, because Your Honor 
has agreed and you say the Government agreed that the 
mere fact he joined in ’34 could not sustain a discharge, 
so is there anything the Government has shown or proved 
against this man that says since he has falsified that 
answer, he no longer can faithfully and fairly perform his 
duties for the Government? 

The Court: Because he isn’t a truth-telling individual, 
so they don’t know whatever he reports is true or untrue. 

Mr. Merrigan: You Honor, we would have no disagree- 
ment on that. Except after he is discharged they write a 
series of letters saying he is eligible, the Secretary of the 
Air Force—we are not talking about some subordinate 
official, somebody writing for the Secretary says I know 
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he didn’t answer that question correctly, I know he is 
a member of the Young Communist League, he was in 
34, but with all that in hand, he is fully eligible for em- 
ployment in my agency [29] and he can have any type 
clearance he wants. I say we have to read the— 

The Court: He didn’t go back and reverse any decision. 

Mr. Merrigan: That is why we are here, Your Honor. 
We say the Government has not proved any legal con- 
nection between the offense of not answering that question 
directly and his ability to perform his Federal job, that is, 
ergo, Shelton against Tucker, and I say we have 
irrefutable evidence of why that should be applied here 
when the Air Force comes out after the man is known not 
to have given the right answer and known to have been a 
member of the League in ’34, and then says in writing 
twice we would re-employ him any time in the world with 
any kind of security clearance he needs. 

The Court: Peculiar, isn’t it? 

Mr. Merrigan: It is shocking in my judgment. I mean, 
we can vary it from there as a matter of degree, but to 
turn him away from a court of law in light of the decisions 
that have come down from the Supreme Court and our 
Court of Appeals in this Federal area. 

Look at the Hepner case. I think that was here, Your 
Honor. I think that’s where we did have a case before 
you. Hepner, as you recall, was being charged with having 
falsified a D. C. tax return, and yet the Court of Appeals 
reinstated Hepner because it had no connection with his 
employment as a D. C. tax accountant. 

[30] The Court: Yes. That was extraordinary too. 

Mr. Merrigan: But you see, Your Honor, I agree, you 
and I, anybody in this courtroom, Government counsel, 
anybody sitting here may have their own standards of 
what they think the Government should and should not do. 

But here we have these authorities and these authorities 
have been repeated over and over again to us and yet we 
find a man like Rodriguez. 
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Your Honor opened these proceedings today saying how 
unfortunate, what a travesty it is, yet we turn him away 
in light of those kinds of decision, which are based on 
these rules of law which I am asking Your Honor to apply 
here. 

Then you have the Schware case and Konigsberg case. 
Those cases seem to be on all fours with this situation. 
They refused to answer questions in those cases, they 
refused. The Bar Association said no, sir, you are not 
going to practice law unless you tell us, were you a member 
of the Communist Party in the 1930’s? 

Schware said No, I don’t know whether Konigsberg said 
yes, it doesn’t make any difference. In any event, the 
Supreme Court of the United States in very clear-cut 
language, said these questions are improper, a man having 
been a member of the Communist Party in the ’30’s, his 
refusal to answer, failure to answer is immaterial, he 
should be made a member of the bar. 

Schware and Konigsberg are practicing law today, but 
[31] Rodriguez is out of his Federal job. 

The Court: Well, I guess I better keep quiet about that. 

Mr. Merrigan: No, Your Honor, I really say to you, I 
didn’t mean to be at all critical about it. I am telling 
you here are decisions handed down by the Supreme Court, 
and those decisions are handed down many, many years 
ago by the Supreme Court. 

I say, Your Honor, that there is no charge against this 
man here that he refused to answer. Now, the Govern- 
ment has cited you a line of cases which very carefully 
submerge that word refuse. He did not refuse. 

The Court: No, he answered it wrong. 

Mr. Merrigan: No, but when asked he answered; when 
asked for the facts, he answered. Those questions don’t 
automatically ask for an answer. 

If you asked were you a member of the Republican Party 
or the Democratic Party or any party, I may not know 
whether Citizens for Humphrey-Johnson is part of the 
Democratic organization. 
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The Court: You would be kind of stupid if you didn’t. 

Mr. Merrigan: How about professionals for so and so, 
considering today the independents, people not registered 
Democrat or Republican, had you been members. 

I say a question asks for a yes or no answer sometimes 
[32] takes a yes or no answer. It’s no use arguing he 
said he didn’t answer. | 

The Court: This one took years. 

Mr. Merrigan: Well, I urge Your Honor, when you 
reach that conclusion to think of the facts here involved 
that he was a member of this organization really with two 
curves thrown at him. One was the American Labor 
Party. I think counsel will tell you today, if he agreed 
with what he was telling me before, that you have to drop 
the American Labor Party because the American Labor 
Party allegation is completely bad because there is nothing 
in the Civil Service Commission form. 

The Court: I said I wasn’t considering that. 

Mr. Merrigan: In other words, Your Honor, let me ask 
you this, Your Honor: Should not this case be sent back 
to the Air Force for redetermination of what they would 
do with the American Labor Party eliminated, and I ask 
you that in line with the Court of Appeals decision in the 
Mehaney case, wherein in that case they struck out two 
of the three charges against Mehaney—a policeman down 
in the Canal Zone who distributed some information critical 
of the Governor of the Zone. 

The Court: Wrote a poem? 

Mr. Merrigan: He distributed it. A man by the name 
of Payne wrote the poem. They sent it back to the Civil 
Service Commission for reconsideration in light of striking 
two of the three charges. 

[33] Now, here in this case for the first time here in this 
court do I hear any murmurs from the Government about 
dropping the American Labor Party. 

The Court: Well, whether it was or wasn’t, that doesn’t 
add anything to the situation. I mean, either this action 
was justified from what happened with the Young Com- 
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munist League, or it wasn’t. Adding the American Labor 
Party doesn’t add anything to it as far as I can see; taking 
it away doesn’t subtract anything. 

Mr. Merrigan: Your Honor, taking it away, it’s in the 
charges against him, whether it means anything or doesn’t 
mean anything means we go into the mind of the person 
who charged him and the person who fired him, General 
Funk. 

I would say to Your Honor taking the American Labor 
Party out of it takes fifty percent of the charge. Maybe 
somebody hated the American Labor Party, for all we 
know. But the point is this: That having subtracted 
from the charge against him he is at least entitled, in the 
light of a situation where the ad hoe grievance committee 
that heard the evidence recommended that he be reinstated 
or that some lesser penalty be assessed, suspension, 
reprimand, excused, I think that with that kind of a back- 
ground, Your Honor, I would say to you leaving out the 
American Labor Party charge ought to at least take it back. 

The Court: At this point, suppose I sent it back, what 
[34] could they do with it? 

Mr. Merrigan: They could in the Civil Service Com- 
mission, if Your Honor gave any indication that they 
had any leeway, which we say they certainly did, striking 
one charge against him, send it back to the Civil Service 
Commission and ask them to review that decision, which 
he has been asking them to do for years. 

Here is a situation, Your Honor, where everybody 
wanted to keep the man, everybody. Nobody wants to 
unload this heinous man, and heinous in quotes. What 
they were trying to do was find a way around a dilemma 
as they read their regulations and as Your Honor indicates 
he might read this regulation. 

I say this respectfully, Your Honor, it could be read 
that you do have some leeway, particularly in the light of 
that part of the regulations that says that you are 
supposed to rehabilitate these people not dump them out. 
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Here is a man who didn’t need any rehabilitation, he 
had been rehabilitated for thirty years when they put him 
out. So I can say no more other than— 

The Court: What can this Court do without doing a lot 
of harm somewhere else? 

Mr. Merrigan: I say this Court, without doing any 
harm somewhere else—you mean harm to somebody in 
their position in the Government? 

The Court: Yes. 

[35] Mr. Merrigan: Your Honor, to be quite honest— 
The Court: To that position or some other engineer. 
Mr. Merrigan: That is sort of a red herring across the 

record. If you read the affidavit of Mr. Berk I think it 
was who filed this affidavit, you will notice while they keep 
trying to come back one man displaced, two were taken 
on, three transferred over here, they can juggle these 
people. ; 

But if Mr. Rodriguez with his seniority should be in 
that job under any legal theory at all, then I say that the 
other man is not necessarily going to be RIF’d, he would 
if he is going to be RIF’d, it’s because that it is the legal 
situation, if he were let out tomorrow morning illegally, 
he would be asking to replace somebody else. 

The Court: You are arguing equities. If you are going 
to stay on strictly legal grounds, then maybe we have 
some other consideration, maybe they are stupid, but if 
they are legal, so what? 

Mr. Merrigan: I think, Your Honor, we have to stay 
on a legal situation keeping in mind this is an equity case, 
it’s an injunction case, but I do say to Your Honor very 
respectfully, I have gone over the legal grounds. I think 
you can read that regulation and if you read those reg- 
ulations and say the Air Force gave it a closed-mind-read- 
ing. In other words, it often hoped, but when applied, it 
left known—as was the case in the Connelly matter, which 
was a very bad case, [36] Your Honor, really, the only 
thing bad about Connelly we had to overcome the fact 
there was a homosexual charge involved. 
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It’s like this case, there is a background of Communism 
involved. Once you get over that hump, did the Air Force 
fairly apply those regulations, did it stay true to its 
promise, and the promise is that you will not be unfairly 
treated under that regulation. That regulation is not to 
be used to penalize, it is to be used to rehabilitate. 

Then you get down to the reading of the specific offense 
and you find you do have a choice and everybody in the 
Air Force said they didn’t have a choice. You do remem- 
ber in the record, Your Honor, one man said he phoned 
Washington and was told yes, you do have a choice, then 
they tried to find the official who said yes you do have a 
choice, and he was out and they talked to somebody else 
and he apparently told them they didn’t have the choice. 

Here is the committee, the ad hoe committee, the fact- 
finder that saw everybody, cries out to anybody who will 
listen, this case does not deserve removal. So I say if 
the fact-finders, the people who saw, the people who heard 
the testimony, if they felt that the regulations were being 
too harshly administered, they put in should/could be read 
to give some other penalty, then I think really, Your 
Honor, all we have to do here is apply Vitarelli against 
Seaton, Service against Dulles, Connelly against Nitze, 
all those decisions [37] said when you take this word that 
is the regulation and say we are following this, you have 
got to follow it. And you have not followed it here, you 
did not look at the two sides of the situation, the reha- 
bilitation side in light of this man’s history. 

The Court: Is it the Government’s business to rehabili- 
tate employees? 

Mr. Merrigan: That is what the regulation says. May 
I read it to Your Honor? Here is what the regulation 
says now. This is not Rodriguez’ statement. Let me read 
this. Air Force policy this is. It is the first section of the 
regulation, and it is entitled Air Force Policy. 


‘‘Primary emphasis will be placed on preventing 
situations requiring disciplinary actions through effec- 
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tive employee-management regulations. When a su- 
pervisor determines that disciplinary action cannot be 
avoided, he will inform the employee concerned of the 
reasons which justify the action against him. The 
supervisor will keep in mind that the objective of 
disciplinary action is to correct and rehabilitate, not 
to punish and penalize.’’ 


The Court: That is talking about a supervisor with 
relatively minor things, isn’t it? 

Mr. Merrigan: May I go on? Here is the regulation, 
[38] Removal: 


‘‘Removal is the most severe type of adverse action. 
Before it is initiated, the facts and circumstances in 
an individual case must be carefully analyzed and must 
support the conclusion that the employee has clearly 
demonstrated his unwillingness or refusal to conform 
to the rules of conduct. Normally, a progression of 
disciplinary measures will be applied in an effort to 
rehabilitate an employee before determination is made 
to remove him.”’ 


Then it goes on to insure equitable penalties are imposed 
and comparable actions taken in comparable cases, appro- 
priate disciplinary action will be determined in accord- 
ance with the table in attachment 2. The table will not be 
used mechanically. A supervisor must consider the circum- 
stances carefully when evaluating offenses and penalties. 

Who considered anything here but that he didn’t say 
yes? 

The Court: He didn’t tell the truth. 

Mr. Merrigan: Wait. Then it goes on. The work 
history of the individual—this is what Your Honor asked 
me about—and his contribution to the Air Force, his repu- 
tation in the community, and the opportunity for rehabil- 
itation will be considered, as well as elements of entice 
ment and provocation, and the consequences of the offense. 
Determine each case [39] individually. Then it goes on— 
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The Court: Who is supposed to do that? 

Mr. Merrigan: The man in charge of this proceeding, 
the Commanding General, the man proposing to remove 
him. . 

The Court: Are we going to settle in the courts every 
time they remove somebody whether to give a lesser 
penalty? 

Mr. Merrigan: No, Your Honor. I am asking you to 
do what the courts have done many, many, many times 
before. Look at Vitarelli, same type of situation we have 
here. Vitarelli was an employee of the Interior Depart- 
ment charged with far worse—I think they charged 
Vitarelli with actually being in the Communist Party, hav- 
ing all sorts of communist sympathies. 

Justice Frankfurter, whom we have all known and who 
we have reverred over the years, said if the agency pro- 
mulgates regulations generous far beyond anything they 
have to do, ergo this case, then they are bound to follow 
those regulations. He who takes the procedural sword 
shall perish with the procedural sword, said Justice Frank- 
furter, and Vitarelli went all the way back and was em- 
ployed by the Department of the Interior, and I am begging 
you to give Rodriguez the same under similar regulations 
and facts. 

Once you accept the rule of Vitarelli, Service against 
Dulles, another case involving a communist, Connelly 
against Nitze— 

[40] The Court: This case doesn’t involve communism. 
This case involves a false statement. 

Mr. Merrigan: Then read Pellicone against Hodges or 
Wynne against Basey. In Pellicone against Hodges, my 
Lord, I never saw such a set of statements that should 
have some bearing on a Federal employee’s background, 
and they sent him back, and the reason for it, I say it’s 
because the agency did not give its own regulations a fair 
reading or did not produce evidence to substantiate the 
charges against him. 
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And I say still here, we are talking about the facts of 
this case, look at all the ifs, ands and buts involved here. 
If he had been a member of the Communist Party in 1963 
and didn’t put it down, that’s one thing. If he had been 
a member of the Young Communist League in ’53, even 
though he was 50 years of age, that’s another thing. 

But a man 30 years ago, and the act under which he is 
supposed to make these reports and give these answers, 
and the list which was promulgated by the Civil Service 
Commission and the agency didn’t come into being until 
55, by the time he is asked to answer these questions he 
has been employed by the Federal Government as a civil 
servant for 20 years. 

All these things are mitigating factors, Your Honor, plus 

the fact the man was scared to death, plus the fact that 
you agree and I agree and the Government agrees that 
had he answered yes, he couldn’t have been put out of his 
job. 
[41] This just means we have him wrapped up in a set 
of circumstances that shouldn’t be, and everybody agrees, 
including his supervisors, and including the Seeretary of 
the Air Force after he is out of there, but nobody can do 
anything about it. 

It’s sort of feeling for somebody but not being able 
to quite reach him. I think here we are at the stage 
where the Court has four different ways it could reason- 
ably construe the rules of law and give this man something 
that I think he deserves, Your Honor, something I really 
think he deserves. 

I have pleaded cases for Federal employees where I 
honestly in my own heart and mind didn’t know they were 
deserving. I worried to death about the Connelly case, 
worried somewhat about the Mehaney case. But this case 
I don’t worry about, I think this man deserves a fair shot 
at the future and justice should be able to reach him in 
some way. 

If justice can’t reach him, then God help us because 
one mistake and you’re really out. You don’t get three 
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strikes. His background with the Federal Government is 
just absolutely spectacular except for that. 

So, Your Honor, I leave it with you. We have submitted 
a memoranda very carefully setting forth the rules of law 
which we think applied. 

Learned counsel on the other side, and I say most re- 
spectfully, have submitted a fine memorandum. I do think 
[42] they refer to cases where people downright said they 
wouldn’t tell you whether they are communist or not. I 
don’t think they apply. 

I don’t think they have cited one case that is on any- 
where near all fours with this situation. 

And I ask Your Honor again if you could reserve de- 
cision on this one and really, Your Honor, think this one 
through and see if there is some way the Court in a cir- 
cumstance like this, can really find a way to at least give 
this man a rehearing and I think more appropriately under 
the rules of law which have been cited, Your Honor, re- 
instate him if he was denied his retirement. He invested 
27 years and zero is what he has. 

The Court: How come he is denied retirement? 

Mr. Merrigan: He will be denied appropriate retirement. 
In other words, he goes back to ’63, he is cut off at that 
point. 

The Court: All right. Let’s hear from the Government. 

Mr. Merrigan: Thank you, Your Honor. 

Mr. Stolker: Richard S. Stolker, Department of Justice, 
for the defendants in this ease. 

With Your Honor’s permission, I would like to attempt 
at this point to wrap up the laches argument. We have 
been talking about this argument now in different contexts, 
and I would like to draw it together if I may. 

[43] As Your Honor well knows, basic considerations of 
equity require that a case be dismissed as barred by laches 
wherever a litigant fails to exercise promptness, reason- 
ableness in enforcing his rights if, and I think we can 
demonstrate this clearly in this case, the defendant in this 
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case has caused the Government to be prejudiced by that 
delay. 

I don’t think there is very much problem in this case 
about the delay being unreasonable. The cases we have 
cited in our brief, in a memorandum, deal with periods of 
18 months, 2 years’ delay and in this case, we have a 
period of 35 months’ delay, Your Honor, from December, 
1965 when his administrative appeal before the Civil Serv- 
ice Board of Appeals and Review became final until Novem- 
ber 5, 1968, when this action was instituted, nearly three 
years. 

It is true, of course, that during this time plaintiff en- 
gaged the American Federation of Government Employees 
on his behalf to write letters to various administrative 
agencies, including defendant’s, it is true plaintiff himself 
corresponded with various individuals and organizations 
within the Government, and yet I think this is a situation 
very much like Grasse versus Snyder which we have cited 
at page 6 of our memorandum. 

And it is clear that the mere writing of letters is not 
an excuse. We have cited for the Court’s— 

The Court: Well, he was doing a little better than [44] 
that, wasn’t he? He was even getting some favorable re- 
plies from somebody that wouldn’t do anything about it. 

Mr. Stolker: The replies I wouldn’t say were favorable 
because he certainly didn’t get what he desired from them. 
But the point is he sat on his rights. 

The way to enforce his rights at this point, Your Honor, 
was not to write a letter to the Civil Service Commission, 
they had already gone through the final administrative 
determination and had affirmed the action of the agency. 
His remedy at this point was to bring this suit and he 
waited until three years before he did that. 

The Court: He wasn’t just sitting on his hands. He 
was trying to do something. After all, he is not a lawyer. 
I don’t know. 

Mr. Stolker: Well, certainly he had the benefit of legal 
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counsel at this point. He was by no means an individual 
of no means. The point is that all this time while he 
delayed filing suit, the Government was paying another 
individual to perform his job. At the same time they were 
reorganizing his former employer. 

They have had reductions in foree. Many other equally 
innocent people in Southern California in the aerospace 
industry find that after a lifetime of training and experi- 
ence they are also out of a job. 

I think Your Honor is well aware, as I am, from [45] 
reading the newspapers that the aerospace industry in Cali- 
fornia and all over the United States is being cut back. 

The Court: Yes. 

Mr. Stolker: The Government is no exception. 

The Court: Apparently it is being cut back drastically. 

Mr. Stolker: Yes, sir, that’s correct. And I think that 
is what underlies the affidavit of Mr. Burke, which we 
have attached to our pleadings in this ease. 

This organization now called SAMSO has been reduced 
drastically in size. Plaintiff’s former position no longer 
even exists in this organization, it was abolished. 

The Court: Yet at the time this man’s job was termi- 
nated, somebody who was superior to him, said to fire him 
would actually embarrass him because of the difficulty of 
getting trained personnel at that time. 

Mr. Stolker: Yes, sir. The situation has changed very 
much. This is really a major issue in the prejudice that 
the Government suffers in this case. Perhaps things would 
have been different if he had brought suit in timely fashion 
in 1965. Yet he delayed until 1968 when he brought this 
suit. 

He has shown us no delays of the kind that we find in 
Duncan versus Summerfield, awaiting pendency of another 
case, or in Powell versus Zuckert, that he couldn’t afford 
counsel. 

[46] Your Honor, it is our understanding that this plain- 
tiff in this case is regularly employed since July of ’68, 
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fortunately cost the Government, and yet the Government 
cannot overlook falsification of questions of this degree of 
magnitude, Your Honor. 

[49] The investigative process is an integral part of the 
efficiency of the Government’s service. The Government 
will not be able to hire competent qualified and suitable 
employees if it isn’t able to conduct an investigation into 
their suitability. 

Beyond that, this man was being considered or was 
hired I should say and had a security clearance. The Gov- 
ernment is entitled to know what type of individual has 
access to defense information and works in defense in- 
dustry. 

The Court: I wouldn’t argue about that. I guess it 
probably isn’t a fair question to ask you, but without 
expecting an answer I might say don’t you think they 
used a bit of overkill here? This is a mess. 

Mr. Stolker: Unfortunately, it may have hit this par- 
ticular man hard, but on the other hand, this man did 
falsify a very material question in seeking Federal em- 
ployment, and the Air Force regulations make it manda- 
tory that the first time this is done the penalty is removal. 

Now, while I appreciate that the Air Force regulations 
which counsel for plaintiff has read to the Court indicate 
that the purpose of the regulations is to rehabilitate, the 
purpose of the regulations is not to discipline for disci- 
pline’s sake, this is true. But I think that the regulations 
he has cited to the Court in that respect are not talking 
about the regulations for deliberate falsification set forth 
specifically in [50] the table where there is no room for 
discretion. 

This is talking about the minor, the every-day type 
of discipline which is administered by supervisors, middle- 
management, that would be for instance suspensions for a 
few days, official reprimand. This is the area where this 
type of punishment is not to be doled out on an arbitrary 
basis, on a mechanical basis. 
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We are talking of something of the magnitude of a 
misrepresentation or falsification of a material fact, a rep- 
resentation on which he obtained employment, obtained a 
security clearance. The regulations specifically state, and 
everyone is put on notice when he signs his application 
for Federal employment that a falsification, a false state 
ment may be grounds for dismissal 

When you reach this point, the regulations require re- 
moval on the first offense. And the reason they require 
removal, if I may just attempt to go into this, is because 
the Government cannot operate efficiently based on false 
information, where that information is deliberately falsi- 
fied. 

Now, in this case there is no attempt, in my belief, to 
assert that Mr. Rodriguez misunderstood the nature of the 
questions, that he misunderstood the nature of the organi- 
zation. 

The Court: Oh, I think the evidence will show he knew 
what was going on. 

Mr. Stolker: I would like to again invite the Court’s 
(51] attention to the cases we have cited in our memo- 
randum dealing with the materiality of this type of in- 
quiry. Now, it is true and plaintiff’s counsel has prop- 
erly pointed out to us, that the cases we have cited that 
would be Konigsberg versus State Bar and so forth, 
deal with cases not of misrepresentation, but of refusal 
to answer. 

These misrepresentation cases don’t come up that often, 
people don’t usually misrepresent facts of this type on 
their official forms. If they do, that are not found out. 

The Court: Well, they must represent about convictions 
at all times, don’t they? 

Mr. Stolker: I beg your pardon? 

The Court: Don’t they still ask about if you were ever 
convicted of a crime? 

Mr. Stolker: Yes, I believe they do. 

The Court: I think that they have all sorts of prob- 
lems with that, but I don’t know. 


106 


I believe by Litton Industries, and that he has a secret 
clearance. 

The Court: That does not appear in the file. 

Mr. Stolker: I don’t know whether it does, Your Honor, 
I’m sorry. 

But by no means has counsel shown that Mr. Rodriguez 
is a man of poor means or of no means. The Powell ex- 
cuse for not bringing suit has no applicability in this 
case. 

In any event, Your Honor, by delaying this length of 
time before bringing suit if the Government were now 
ordered to rehire this individual, they would have to pay 
him a huge amount of unearned back pay, I believe at 
least $38,000. 

The Court: How do you reach that figure? 

Mr. Stolker: I think this was the figure the Air Force 
supplied us. 

The Court: Does that deduct what he has been making? 

Mr. Stolker: That would be based on his position at 
the time he was discharged and subsequent pay increases, 
and so forth. This is not the total amount. This is the 
amount of back pay that would be inflated because of sitting 
on his rights. 

In other words, this is the amount of pay that he would 
have earned not performing any services for the Govern- 
ment, [47] but by writing his letters that I spoke of before 
rather than by filing suit. So it would have been a much 
smaller amount. 

The Court: You mean it would be $38,000? It is now 
five years since he brought suit—when he could have 
brought suit it was ’65. When actually is he claiming 
salary from, 1965? 

Mr. Stolker: His effective date of discharge was May, 
65. 

The Court: That is five years. He was getting what? 
At that time he was getting somewhere around $12,000? 

Mr. Stolker: He was a Grade 13 at the time. 
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The Court: You are probably talking about something 
in the neighborhood of eighty or one-hundred thousand 
dollars here, less what he might have made. I don’t know 
what he made. 

Mr. Stolker: I wouldn’t want to hazard my own guess 
on that, Your Honor. This is quite outside my field. 

In any event, the point I am attempting to make with- 
out using dollar amounts is that this three-year period 
has grossly inflated the back pay to what he would be 
entitled. Beyond that, his job is now abolished. It is 
just as though many employers have no need for em- 
ployees that are available who have had long service. The 
industry is merely being cut back. 

I think more importantly an innocent employee with 
[48] several years seniority would have to be fired to make 
room for this plaintiff. I think this would create a terrible 
morale problem, particularly in view of the industry, the 
way it is. 

If Your Honor has no further questions, I will move 
from the laches argument. 

The Court: All right. Move on. And if somewhere 
along the line you can suggest an equitable solution, I 
would like to hear it. 

Mr. Stolker: Well, I wish I could suggest one, Your 
Honor, that would satisfy all the parties to this case. Not 
being Solomon— 

The Court: Well, I am not just looking for one that 
might satisfy all parties, I am looking for one that might 
be equitable, whether it satisfied only half of them or 
what. 

Mr. Stolker: Well, it is unfortunate, because apparently 
the record shows this man was in a technical sense a 
highly competent employee and did a great deal of serv- 
ice for the Government over the years. The Government 
has not contested that. 

It is unfortunate the man made a rather serious mistake 
at one point in his life that cost him quite a bit, and un- 
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fortunately cost the Government, and yet the Government 
cannot overlook falsification of questions of this degree of 
magnitude, Your Honor. 

[49] The investigative process is an integral part of the 
efficiency of the Government’s service. The Government 
will not be able to hire competent qualified and suitable 
employees if it isn’t able to conduct an investigation into 
their suitability. 

Beyond that, this man was being considered or was 
hired I should say and had a security clearance. The Gov- 
ernment is entitled to know what type of individual has 
access to defense information and works in defense in- 
dustry. 

The Court: I wouldn’t argue about that. I guess it 
probably isn’t a fair question to ask you, but without 
expecting an answer I might say don’t you think they 
used a bit of overkill here? This is a mess. 

Mr. Stolker: Unfortunately, it may have hit this par- 
ticular man hard, but on the other hand, this man did 
falsify a very material question in seeking Federal em- 
ployment, and the Air Force regulations make it manda- 
tory that the first time this is done the penalty is removal. 

Now, while I appreciate that the Air Force regulations 
which counsel for plaintiff has read to the Court indicate 
that the purpose of the regulations is to rehabilitate, the 
purpose of the regulations is not to discipline for disci- 
pline’s sake, this is true. But I think that the regulations 
he has cited to the Court in that respect are not talking 
about the regulations for deliberate falsification set forth 
specifically in [50] the table where there is no room for 
discretion. 

This is talking about the minor, the every-day type 
of discipline which is administered by supervisors, middle- 
management, that would be for instance suspensions for a 
few days, official reprimand. This is the area where this 
type of punishment is not to be doled out on an arbitrary 
basis, on a mechanical basis. 
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We are talking of something of the magnitude of a 
misrepresentation or falsification of a material fact, a rep- 
resentation on which he obtained employment, obtained a 
security clearance. The regulations specifically state, and 
everyone is put on notice when he signs his application 
for Federal employment that a falsification, a false state 
ment may be grounds for dismissal. 

When you reach this point, the regulations require re- 
moval on the first offense. And the reason they require 
removal, if I may just attempt to go into this, is because 
the Government cannot operate efficiently based on false 
information, where that information is deliberately falsi- 
fied. 

Now, in this case there is no attempt, in my belief, to 
assert that Mr. Rodriguez misunderstood the nature of the 
questions, that he misunderstood the nature of the organi- 
zation. 

The Court: Oh, I think the evidence will show he knew 
what was going on. 

Mr. Stolker: I would like to again invite the Court’s 
({51] attention to the cases we have cited in our memo- 
randum dealing with the materiality of this type of in- 
quiry. Now, it is true and plaintiff’s counsel has prop- 
erly pointed out to us, that the cases we have cited that 
would be Konigsberg versus State Bar and so forth, 
deal with cases not of misrepresentation, but of refusal 
to answer. 

These misrepresentation cases don’t come up that often, 
people don’t usually misrepresent facts of this type on 
their official forms. If they do, that are not found out. 

The Court: Well, they must represent about convictions 
at all times, don’t they? 

Mr. Stolker: I beg your pardon? 

The Court: Don’t they still ask about if you were ever 
convicted of a crime? 

Mr. Stolker: Yes, I believe they do. 

The Court: I think that they have all sorts of prob- 
lems with that, but I don’t know. 
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Mr. Stolker: They may very well, but we were trying 
to stick on the question now of people that have member- 
ship in communist organizations, membership in organi- 
zations designated by the Attorney General. And we have 
cited this line of cases to indicate to this Court that this 
is a material inquiry, it is extremely pertinent. 

Tf a state can deny a man admission to the bar of that 
[52] state because he refuses to tell them whether he 
ever belonged to the Communist Party, is that not a 
material question? 

If an FCC radio operator’s license can be denied to 
a person who refuses this type of inquiry, is it im- 
material? I think it is highly material, particularly where 
a man is applying for a job as an engineer, wants a 
security clearance in a defense industry. I think the 
Government has a right to investigate and can’t operate 
effectively without it. 

Tf we can assume, therefore, this is a material type 
of inquiry, then within the meaning of that regulation, 
Air Force Regulation 40-712, I believe it is, relevant 
to this case, a misrepresentation as to this type of inquiry 
requires removal. 

I don’t know how this action can be said to be arbi- 
trary. This was the regulation, this is what the regula- 
tion requires. And I would like to discuss briefly— 

The Court: I don’t think we have to go so far as say- 
ing it requires, it is a question of whether it permits, 
isn’t it? 

Mr. Stolker: Well, it certainly permits. From my view, 
it requires it. There isn’t any range of penalty set forth 
in the Air Force regulation. 

The Court: Well, maybe so. 

Mr. Stolker: The penalty which is attached to plain- 
tiff’s pleadings, this is Air Force Regulation 40-712, 
which counsel for plaintiff has already discussed, but what 
I am [53] particular referring to is this table of offenses 
and penalties, item 8, false statements, misrepresentation. 
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There are two types, a, is minor. Counsel for plaintiff 
read the section to the Court. 

If I may, I would like to read Section b, major. Under 
explanation: 


‘‘Deliberate misrepresentation...’? Let me punctu- 
ate that. 

“Deliberate misrepresentation; fraud, falsification, 
exaggeration, or concealment of a material fact in 
connection with any official document, or withholding 
of material facts in connection with matters under 
official investigation.’’ 


Penalties, first offense: ‘‘Removal.’? 

I don’t think that leaves any leeway. 

If the committee found, as it did, that his misrepre- 
sentation was of a material fact, and it was deliberate, the 
alternative was removal. 

As far as the Veterans Preference Act is concerned, 
there is authority, and we have cited this in our memo- 
randum at roughly I believe it is page 15 and 16, that 
area, dealing with the use of the sanction of removal for 
false statements. We have cited, for example, Garner 
versus Board of Public Works—I beg your pardon, I am 
on the wrong page. We cited Nelson [54] versus County 
of Los Angeles in support of the proposition the state 
made a discharge touching the field of securing. 

Now, I want to move from this type of case into re- 
moval on the grounds of false statements. I think one 
of the things plaintiff is trying to suggest to us is that 
although he falsified his answer and therefore prevented 
the Government from investigating any further into this 
area, had he answered affirmatively and offered the Gov- 
ernment an opportunity to investigate, the Government 
would have found nothing substantial. 

Well, the law is not this way in this field. You can’t 
assert a constitutional right, for example, or you can’t 
assert that the fruits of an investigation would have been 
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negative as an excuse for precluding the investigation 
to begin with. 

For example, in Colver versus Gray, which we cited 
at page 20 of our memorandum, an employee of the 
Veterans Administration was discharged for falsifying 
on his Federal application the question as to whether 
he was honorably discharged from the Air Force, he an- 
swered yes. In fact, he was not honorably discharged. 

The court had no difficulty at all. Our Court of Ap- 
peals in finding that this type of intentional false state- 
ment or fraud in applying for Federal position warranted 
removal. 

I would also like to respond briefly to the plaintiff’s 
contention that the Air Force did not produce any evi- 
dence in support of the charges. As we have indicated 
at some length in our memorandum, the counsel for plain- 
tiff at the hearing conceded from the very beginning the 
questions were answered in a false manner, and that the 
committee— 

The Court: I don’t think you need to go into that. 
There is no doubt about the fact that once the charges 
were brought that the defendant and his counsel came 
in and fully admitted them, said they wouldn’t raise any 
question about it, and so on. 

Under those circumstances, you do not need a full file 
to bring out that communist membership and what not. 
It is silly. 

Mr. Stolker: Secondly, as to plaintiff’s contention that 
the negative answer to the questions that we are dis- 
cussing here were a result of a genuine misunderstanding, 
I believe this is a term he used in his memorandum— 
counsel has advised us, and I believe correctly, that the 
Attorney General’s list, Civil Form 385 didn’t come into 
being until 1955. 

Although I am not personally certain of that date, let’s 
assume that for the sake of argument. The questions 
plaintiff was charged with falsifying were on forms dated 
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1963 and 1964, and while there was never any question 
in his mind [56] if we can believe his sworn statement 
that the Young Communist League was synonymous with 
the Communist Party, he should have been even that much 
more aware of this after this list came out. 

Young Communist League was on that list, Your Honor, 
and as far as I know, remains on that list. One of the 
forms, I believe Air Force form 1150, if I’m not mistaken, 
plaintiff was specifically asked are you or have you ever 
been a member of any organization, on Civil Service form 
385, including the Young Communist League. 

Even if we can assume and I certainly personally can’t 
find any basis for this, but if we could assume that he 
may have been the victim of a misunderstanding as to 
the nature of the Young Communist League, this question, 
have you ever been a member of any organization on this 
list leaves no room for misunderstanding. 

And in any event, this was not the type of question 
like a disclaimer which in some cases had been held to 
be overly broad, he wasn’t asked simply have you be- 
longed or have you ever belonged to this type of organ- 
ization, if so, use as much paper as you want, explain 
the background, explain the type of membership, explain 
when it was. 

The Court: Actually, the only misunderstanding that 
the plaintiff had was he originally in °63 answered yes, 
and [57] explained it, if he had done that, nothing would 
ever have come of it and he would have gone on working 
and none of us would be here worrying with the problem. 
That was his misunderstanding, that is the only one as 
fare as I know from the record of the case as a whole. 

Mr. Stolker: I think we can certainly at least arguendo 
assume that. But on the other hand, we can’t have the 
Government service going on where people obtain po- 
sitions through falsification, and I think to grant plaintiff 
the relief he seeks in this case would require this Court 
not only to substitute its judgment for the judgment of 
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two or three levels at the Air Force that he deliberately 
falsified a material question, but it would require the 
Court to substitute its judgment additionally to the de- 
termination as to what would be the appropriate penalty. 

The table of offenses in the Air Force Regulation 40- 
712 says for this type of offense, removal. The Air Force 
found removal was the proper penalty and the Civil 
Service Appeals Examiner upheld that. 

Therefore, we request that our motion be granted. 

If the Court will permit me, I would like to comment 
briefly on our motion to strike. 

The Court: I don’t think we need to worry with that 
at the moment. 

Mr. Stolker: Thank you, Your Honor. 

[58] Mr. Merrigan: Your Honor, could I say just a word? 

The Court: Yes. 

Mr. Merrigan: I wish Your Honor, before ruling in this 
case, would look at this briefly, Exhibit 1-B, which we filed 
with our reply memorandum. It sets forth the Organiza- 
tions Designated under Executive Order No. 10450. It is 
specifically dated November 1, 1955. 

The Court: 1-B? 

Mr. Merrigan: Yes, Your Honor. And it is a document 
that is printed on the front and back, and it shows all these 
organizations. 

There are some amazing names on this. For example, 
Johnsonites and the Jewish People’s Committee, and Jew- 
ish People’s Fraternal Order, so forth and so on. 

The Court: Of course, we know that the communists 
used great ingenuity in making their organizations sound 
as patriotic as they could. 

Mr. Merrigan: No question about that, Your Honor. 
The point is this: When a person gets down to answering 
these questions, vis-a-vis this list, he does have to use a 
little bit of subjective understanding as to what he is under- 
standing. If a man answers no to one of these things, de- 
pending on, for example, People’s Jewish League, if that 
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were the organization on the same list, how would you 
answer yes or no? 

I think the question in this case, when the man was 
[59] in the Young Communist League 30 years ago and 
what the Young Communist League meant to him may 
mean when I try to think of the various organizations that 
you belong to— 

The Court: You can’t compare the Young Communist 
League with the Jewish League. 

Mr. Merrigan: I can’t compare the Young Communist 
League of ’34 with the Young Communist League of ’63 
either. 

Well, the Supreme Court didn’t do it, Your Honor, that 
is just the point. I am getting back again to the Schware 
case. Those decisions are crystal clear that you simply 
cannot brand a man, just smear him, after 1955, after when 
the Russians became our enemies, with what took place 
back in those depression days when these were really labor 
organizations. 

The American Labor Party was formed as a hand by 
hand—no question about it—with the Young Communist 
League, but the people who were in the League in ’34 are 
just not the same people in the League today. 

I mean, you have just got to take it subjectively. That 
is the point I am trying to make over and over. 

The Court: You mean some of the people? 

Mr. Merrigan: I am sure Mr. Dennis, before his death 
—he is dead now, I am not sure, or is he alive? I don’t 
know. The people who organized the Communist Party 
have been in it and will be in it. 

The Supreme Court said just because some people did 
[60] things like that over the years, you can’t say every- 
body understands and were wrong then they did it. 

I think the important thing too is that had these regu- 
lations been in effect in 1950—take ’38, when he joined 
the Army, had they been in effect in °43 when he joined 
the Government, I don’t think there would be any ques- 
tion yes or no. 
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But you know, you fill out one set of forms in 748, and 
there is no such answers, nothing smearing you. You get 
into the Government, go twenty years and then suddenly 
they change the rules. Do you go back and suddenly open 
the door and say you changed the rules? 

The Court: We are talking about ’63, we are not talk- 
ing about 734. 

Mr. Merrigan: That is what I am talking about, ’63. 
In ’63, when he answered these questions subjectively, he 
had every right in the world to say as far as I am con- 
cerned I have never been a member of the Communist 
Party, U.S.A. or any organization connected with the Com- 
munist Party, U.S.A., as that’s known today. 

And I say that this is the room that you can give this 
plaintiff under the decisions in Schware and Konigsberg, 
both Supreme Court of the United States decisions, and 
not strike him out forever. 

Now, one other thing, Your Honor, about the laches, 
[61] if I might for a moment. You were asking about 
equitable results. 

First of all, counsel agrees that the Civil Service Com- 
mission has a regulation which gives you the right to come 
back and move for re-opening to re-open and re-apply. 
That was done in this case. However, assuming for a 
moment this being an equity judgment on your part, laches 
is an equitable defense. | 

Assuming Your Honor found that he should have come 
into court within 18 months after December 65, I want to 
correct one thing there. Your Honor said he could have 
sued in ’65. It would have been tke end of ’65, because the 
final decision was made in December, so it would really 
have been ’66. 

Assuming Your Honor applies the equitable rule of 18 
months, that would be June of 67. I think Your Honor can 
penalize him if you found everything else I said as a matter 
of law is wrong, can penalize him for the period June 
67 and November of ’68 and say that under no circum- 
stances would he get back pay for that period as a matter 
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of equity, I don’t think he should be penalized after No- 
vember of ’68 because of the Government’s laches after 
that period, that is, taking the length of time it took to 
answer and come on with its cross motion for summary 
judgment, which happens to be more than one year. 
[62] But I do say in equity Your Honor could solve a lot 
of that by taking out that period between June of 67 and 
November of ’68. 

The Court: Well, that is a pretty good suggestion if I 
were otherwise going to decide it for the plaintiff, or 
should I otherwise decide it for the plaintiff. 

Mr. Merrigan: Yes, Your Honor. I am just suggesting 
that. You asked us to come up with equitable suggestions, 
solutions, and I am trying to do that. 

I would like to say one other thing, Your Honor, about 
all this upset to the Government. Brown was employed in 
November of 66, supposedly. This man was discharged 
in March of ’65. I am certain that the day that his dis- 
charge became final in May that they took his work and 
transferred it to another Federal employee. 

If he sued within 5, 6, 8 weeks, certainly after 66, using 
counsel’s affidavit, I haven’t had a chance to cross examine 
that, certainly a man would have had to be discharged 
or removed from this man’s position. 

I think if Your Honor is at all inclined to apply the 
rule of the Vitarelli case here, not whether it would be 
major or minor in any circumstance to give the answer 
here involved, it’s the question of was it major or minor 
in this particular case for the man to have given the false 
statement or the wrong [63] answer. 

If you apply that test, and you apply it as the regula- 
tion says you must, or the Air Force says you must, his 
past history, his reputation, his employment background, 
applying all those things to the offense which the regula- 
tion says they must do, then I think Your Honor, you won’t 
have to say is this major or minor, you would have to say 
it is minor and you would have to go that step and say it 
was minor because once the smoke cleared and he was dis- 
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charged, the Air Force itself reasserted he is fully em- 
ployable with clearance. 

Did you hear what counsel said during his argument, 
that he is now employed by Litton Industries with top se- 
cret clearance? 

The Court: Do you admit that? 

Mr. Merrigan: I am not so sure I admit it as he said 
it. He said he was employed by Litton Industries from 
July, ’68 forward. I just don’t know. 

But I know he had just one awful time getting employed. 
I don’t think this case involves $100,000, as Your Honor 
suggested. 

I know on this correspondence that they moved to strike 
when the Government was talking about voluntarily re- 
instating him, the amounts ranged between—somewhere 
between twenty and sixty thousand dollars, as I recall. He 
was willing to accept less money in order to get his life 
straight and his [64] retirement straight. 

But I think Your Honor, here if you will look at all 
the rules of law which are involved here, and I think this 
case cries out for the application of several rules of law, 
there is no need to look for an equitable decision, I think 
he would go back, I think the very least this striking out 
having to do with the American Labor Party, and go back 
to the original decision. 

If Your Honor wants to apply rules of law, we say the 
Vitarelli rule is applicable here. We say the Schware rule 
is applicable here. We say that the rule of Konigsberg 
is applicable here. We say Weinbert against Macy is ap- 
plicable here. And I think on any one of those four or 
five rules Your Honor could find as a matter of law the 
Commission should reconsider the case. I think there at 
the very least the man would get a rehearing. 

I refer again to the Hepner case when that went to the 
Court of Appeals the District Government said this is 
terrible, the man falsified his D. C. return because he didn’t 
include some income he had gotten eight or nine million 
dollars from his mother’s estate, if you recall, Your Honor, 
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in income. It went to the Court of Appeals and they re- 
turned the case to the D. C. Commissioners for reconsidera- 
tion on whether that was material to his job or whether 
these were material facts, anl when the D. C. Commissioners 
sent it back without reversing [65] the decision, the Court 
of Appeals did it itself. 

The same thing with Weinberg against Macy. When the 
Government did not come in and offer the proof. It’s not 
a question of proving did you say or didn’t you. They 
have not offered any proof of the elements of the crime, 
so to speak, how this would effect the efficiency of the 
Government. Everybody concedes had he answered yes, 
he would still be in his job. 

The Court: I have a little trouble understanding that 
ease. That would seem to indicate that the Government 
could get along fine if everybody quit paying their taxes, 
which I don’t think they could. 

Mr. Merrigan: It wasn’t quite that, Your Honor. I 
thought Your Honor was familiar with the facts. 

The Court: If I’m not mistaken, that was my case too. 

Mr. Merrigan: In that case Mr. Hepner was employed, 
he was called by a Revenue Agent, but he was a rather 
ignorant man, and his mother died, and I think some money 
came into his hands and it was not reported on a D. C. 
return. There was a difference of years involved, and the 
Court of Appeals asked the D. C. Commissioners to look 
at all the surrounding facts in his particular case and come 
up with a decision whether he should be reinstated. 

And the case went back to them and they came back with 
a very brief answer, no, we still think he should be dis- 
charged. [66] The same thing as Weinberg against Macy, 
where the Civil Service Commission failed to come up with 
proof of deliberate misrepresentation and the Court of Ap- 
peals itself rendered judgment that he be reinstated. 

The Hepner case is the same law, because he too was 
a man close to the year of retirement and a case of a man 
erying in the wilderness after many, many, many years, 
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long years of Federal employment, being thrown out on a 
bad third strike, in this case a bad first strike. 

So I think there are all sorts of legal bases. This man 
didn’t spend his time writing letters, he was continuing 
his appeals. He didn’t just write to the Chairman of the 
Civil Service Commission, he was moving to reopen his 
case. 

These cases too that counsel mentioned about the FCC 
license denial and attorney’s license denial, these are cases 
where people utterly refused to answer in some cases tak- 
ing the Fifth Amendment. 

Here is a case when a man once asked reiterated what 
he already told the Army before, yes, I was a member of the 
Young Communist League, that’s the Air Force’s proof 
that he intentionally, deliberately misrepresented his case, 
he didn’t withhold it. I think he could have withheld it and 
said I take the Fifth Amendment, then it would be a case 
of whether Schware or Konigsberg would govern, whether 
these were material questions. So we have a tough case. 
[67] The Court: Yes, we do. 

Mr. Merrigan: But I do think, Your Honor, the United 
States Government will rock along perhaps better for doing 
something about this case than it would rock along for not 
doing something about this case. 

Certainly the Government would not be changed one 
jota tomorrow morning if this man were reinstated, given a 
fair, just hearing, under the rules of law that I have com- 
mented about. 

I think, on the other hand, if Your Honor decides for 
the Government in a case of this nature, and there is some 
equity involved here, his life is directly the other way, and 
in a situation where everybody to a man, those who know 
him best, his immediate supervisors, the Secretary of the 
Air Force, after the horrible event was over, the hearing 
committee that heard the case against him, and now ap- 
parently Litton Industries with the secret clearance from 
some Government agency, they must have run a complete 
security check on him. 
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Here we are with one great big void from 1965 through 
whenever he had gotten back on the track, because he made 
the one mistake of being too frightened or confused or 
whatever you want to call it in answering these questions. 

Nobody is asking the Court to strike aside these ques- 
tions as being unconstitutional. I think there is a real 
question about them insofar as they apply to cases like 
this [68] in Schware and Konigsberg. That is why I think 
the Internal Security Division is in the case. 

The Court: Well, I think they would not be. You know, 
there are some things, believe it or not, that courts cannot 
put back together again, some things they can. 

Mr. Merrigan: Well, I have asked Your Honor as hard 
as I know how to do it on the basis of the rules of law. I 
am not requesting you to apply personal equity. By re- 
serving decision and carefully going into it, I think Your 
Honor would find as the Court of Appeals and you your- 
self in other cases, there are ways to undo these wrongs 
and it is just when we sweep them aside and say we can’t, 
we don’t find the solution. I think the solution is in the 
books in this case. 

The Court: All right. 

Mr. Merrigan: Thank you very much. 

The Court: Do you want to say something else? 

Mr. Stoker: I would like to respond briefly, if I may. 

As to the suggestion that the case that Mr. Rodriguez 
may be reinstated and proceed without the charge of the 
American Labor Party, I think perhaps he misunderstood 
what we discussed prior to this case. 

I suggested merely that we not concern ourselves with 
the American Labor Party, that the case was sufficient to 
be argued on the grounds of the Young Communist League, 
and that [69] there was no point to get bogged down with 
whether the American Labor Party was appropriately 
part of the charge or not. It certainly was not necessary, 
the Air Force did not rely on it, and I though perhaps it 
wasn’t necessary to burden the Court with an argument on 
that. 
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The Court: The American Labor Party is not one of 
the organizations listed on the Attorney General’s list. 
The American National Labor Party is. I don’t know 
whether that is the same one or not. But I do not think 
it is important, it adds or subtracts nothing from the case. 

Mr. Stolker: Briefly on the question of laches, as I have 

indicated before, plaintiff’s administrative appeal was final 
in December of 1965. While it may be true under Civil 
Service Commission regulations there is provision to ask 
for reopening of the administrative procedure and so forth, 
the rule of laches is an equitable doctrine of the court, it 
is conceivable that administrative regulations might pro- 
vide several additional opportunities, but at the point the 
administrative appeal becomes final is the point where the 
case is ripe to be brought in this court, and if plaintiff 
thought he had a chance of getting a result on the basis of 
writing letters, fine, he should have filed suit and continued 
to correspond informally, as everyone knows, these cases 
do not come up overnight. This one has been in the mill 
for sometime as it is. 
[70] If he had a chance of setting it by having the 
American Federation of Government Employees write 
letters, he should have filed suit anl then had the letter 
written. Perhaps the suit could have been settled that way, 
I don’t know. 

In addition, we are not suggesting that after the time 
the suit was filed that any of that period is unreasonable 
delay. We were merely suggesting that between the time 
his administrative appeal was final and the time this suit 
was filed that period constitutes an unreasonable delay. 

The Court: All right. 

Mr. Stolker: Thank you. 

The Court: It does not appear to the Court that there 
is any real dispute of material fact in this case. 

The facts, stated rather simply, seem to be that in 1934, 
1936, the plaintiff was a member of the Young Communist 
League, that in 1963 he filled out an application or took an 
oath for a job, or both, and was asked whether or not he 
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had been a member of the Young Communist League, he 
said no, he did it intentionally knowing that it was an im- 
proper answer, and he did it because he had a fine record 
working for the Government and had done an outstanding 
job and was apparently an outstanding citizen and out- 
standing worker, and he figured that he would have all 
sorts of trouble and maybe he wouldn’t get the job, and 
that apparently is the reason he did it. 

The action of the Government on the evidence before 
[71] them in separating plaintiff from the service was justi- 
fied, the Court finds, under the laws and regulations gov- 
erning the matter. 

The result was unfortunate, certainly. <A better solu- 
tion certainly would have been desirable to have found, 
but in any event the Court finds the action was not beyond 
the law or illegal, but was in conformity with the law, 
and the Court will deny the plaintiff’s motion for summary 
judgment and grant the defendant’s motion for summary 
judgment, and will hold that. the motion to strike is moot. 
I don’t think that the matters alleged therein have anything 
to do with the crux of this case, and so I will deny the 
motion as moot in view of granting the defendant’s motion 
for summary judgment. 

Thank you, gentlemen. Present an order. 

I may add to that, if I were going to rule in favor of the 
plaintiff on laches, I would deny recovery for a period 
of 18 months after the suit was filed. 

Mr. Merrigan: Your Honor, to the date of filing? 

The Court: To the date of filing. 


[Hearing concluded.] 
* * * * 
Order 


The cause having come before the Court on July 6, 1970 
on the cross-motions of the plaintiff and the defendants 
for summary judgment and on the defendants’ motion to 
strike, and the Court having considered the pleadings, af- 


124 


fidavits, exhibits and memoranda on file herein and having 
heard the oral argument of counsel for the respective par- 
ties, and the Court having found that there is no genuine 
issue as to any material fact, and that the defendants are 
entitled to judgment as a matter of law, it is now, there- 
fore, by the Court this 22nd day of July, 1970: 


Orperep that plaintiff’s motion for summary judgment 
be, and the same hereby is, denied; and it is 


Furruer Orperep that the defendants’ motion for sum- 
mary judgment be, and the same hereby is, granted and 
that the action be, and the same hereby is, dismissed; and 
it is 

Furrner Orperep that the defendants’ motion to strike 
be, and the same hereby is, denied as moot by reason of 
the granting of the defendants’ motion for summary judg- 
ment and the dismissal of this action. 


/s/ GeorcE L. Harr Jr. 


United States District Judge 


* * * * * 


Notice of Appeal 


Notice is hereby given this 28th day of July, 1970 that 
plaintiff herein hereby appeals to the United States Court 
of Appeals for the District of Columbia Circuit from the 
order or judgment entered in this action on July 22, 1970 
granting defendants’ cross-motion for summary judgment, 
denying plaintiff’s motion for summary judgment and dis- 
missing the complaint herein. 


Epwarp L. Merrican 
Edward L. Merrigan 
Smathers, Merrigan & O’Keefe 
1700 Pennsylvania Ave., N. W. 
Washington, D. C. 20006 
Attorneys for Plaintiff 
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Statement of Issues or Questions Presented for Review 


This appeal presents the following issues or questions 
for review: 


1. Did the Government deny appellant due process of 
law in violation of the Fifth Amendment when it removed 
him-from his position with the Air Force, after 27 years 
of outstanding federal service, solely because he failed 


repetitiously to advise _the Government of his member- 
ship in political organizations during the por-deprescion 
Government sinaltancously- conosdes that ovek uch_informa- 
tion_was immaterial to his continued employability by the 
Air Force and when the questions 1- 


lant by the Government did not directl: - 
Me 

2. Were the questions propounded to appellant by the 
Government violative of the Fifth Amendment to the ex- 
tent they were construed by the Government to require 
appellant to answer ‘‘Yes’’ thereto and thus force him 
indiscriminately to lump together in those unqualified in- 
criminating answers innocent political activities of the 
1930’s with post World War II membership in organiza- 
tions only long thereafter included on the Attorney Gen- 
eral’s List of unlawful, subversive organizations to which 
appellant never belonged? 


3. Did the Air Force violate the letter and spirit of its 
own regulations and did it ignore the construction of those 
regulations made by its own Hearing Committee when it 
arbitrarily removed appellant from his position? 


4. Did the District Court grievously err when it held, 
withott any basis 7 - ppel- 


lant sl is wer to t. irect question as to 
‘‘Whether or not he had been a member of the You 


Communist League’’? Also, this case presents. e 
of whether a federal removal action based on two charges 
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should be set aside by the Court when the Government 
suddenly abandons one of the two charges after the re- 
moval action is complete and during subsequent Court 
proceedings. 


5. Should appellant’s removal be set aside because the 
record contains no evidence that he ‘‘deliberately falsi- 
fied official documents’’, as charged? 


6. Should appellant’s removal be set aside because it 
violates Title 5 U.S.C. §7512 which provides that a 
veterans’ preference federal employee shall be discharged 
“only for such cause as will promote the efficiency of the 
Service’’? 


In response to the requirements of Rule 8(d) of the 
Rules of this Court, appellant states that this appeal is be- 
fore this Court for the first time and it has not been before 
this Court under the same or similar title at any prior time. 


References and Rulings 


The Order appealed from was issued by the District 
Court on July 22, 1970, granting appellees’ motion for 
summary judgment, denying appellant’s motion for sum- 
mary judgment and dismissing the complaint herein. The 
District’s Court oral ruling is printed in the Joint Appendix 
at pages 122, 123. 


STATEMENT OF THE CASE 


This appeal stems from an order of the District Court 
(Judge Hart) dated July 22, 1970, pursuant to which ap- 
pellant’s complaint for reinstatement to his position as 
a Gener: ngineer, Grade GS-13, in the Department of 
the Air Force, Headquarters, Space Systems Daisiow 
Air Force Systems Command, Los Angeles, California, 
was summarily dismissed, appellees” motion for summa: 
judgment granted and appellant’s motion for the same 
reliel denied—all without the filing of any detailed written 
opinion, without the statement of any findings of fact or 
conclusions of law, and without the assignment of any legal 
precedents to support the District Court’s action and at 
a time when the District Court simultaneously stated on 
the record (J.A. 77, 107, 108, 123) : 


“The Court: ... This thing is a tragedy of errors 
is what itis...’ 


“The Court (to counsel for the Government): All 
right. Move on. And if somewhere along the line 
you can suggest an equitable solution, I would like to 
hear it... (D)on’t you think they (the Air Force) 
used a bit of overkill here? This is a mess.”’ 


“The Court: ... The result (is) unfortunate, cer- 
tainly. A better solution certainly would have been 
desirable, but in any event the Court finds the (re- 
moval) action was not beyond the law or illegal, ... 
and the Court will deny the plaintiff’s motion for sum- 
mary judgment and grant the defendants’ motion for 
summary judgment...’ 


As set forth hereinbelow, appellant verily believes the 
District Court’s said order is erroneous and wrong. In 
the meantime, however, that unfortunate order has left 
appellant and his family in an exceedingly dark, hopeless 
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and unjust position where, after 27 years of outstanding 
service to the United States, he has been forced to remain 
separated from his position and from the Air Force, which 
he was compelled to leave in an atmosphere of disgrace 
and dishonor. 


This appeal, therefore, is essential and extremely im- 
portant to appellant and he prays that this Court, after 
patiently, fairly and carefully reviewing the record here- 
in, will conclude that his discharge was unconstitutionally 
accomplished; that same was arbitrary, capricious and un- 
lawful; and that appellant should be restored to the posi- 
tion from which he was removed in 1965—more than five 
years ago. 


The basic facts surrounding this case are as follows: 


For a period of approximately 27 years prior to March 
4, 1965, appellant rendered faithful, outstanding service 
to the United States in the following capacities (R. 28- 
30): 


(i) From 1938 to 1946, appellant served in the 
United States Army, rising in rank from Private to 
Major. During the course of his service in World 
War II, appellant received decorations, including the 
American Defense Ribbon and the Good Conduct 
Medal. 


(ii) After his release from active duty in 1946, ap- 
pellant became a member of the Army Reserve Corps 
and he became an active member of the Reserve Of- 
ficers’ Association. 


(iii) Thereafter, during the period from November, 
1948, to June, 1950, appellant was employed in the 
civil service of the United States as a Communications 
Installations Engineer, Grade GS-9, at Air Force 
Headquarters, Air Materiel Command, Dayton, Ohio. 
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(iv) During the period from June, 1950, to October, 
1952, appellant was employed in the federal civil serv- 
ice as an Electronics Engineer, Grade GS-11, at the 
Air Force’s Airways and Air Communications Serv- 
ice Headquarters, Wright-Patterson Air Force Base, 
Dayton, Ohio. 


(v) From October, 1952, to June, 1958, appellant 
held a succession of Grade GS-12 positions as a civil 
service employee of the Air Force at the Rome Air 
Force Base, New York. During this period, he was 
selected by the Air Force for Manager Development 
Training. 


(vi) Appellant was transferred by the Air Force 
in 1958 to California where he was assigned from 
July, 1958, to December, 1963, as a Technical Expert 
from Headquarters, Air Materiel Command, to the 
Rand Corporation, where he worked as Logisties Of- 
ficer (Research and Analysis) in an Air Force pro- 
gram known as Project RAND. 


(vii) From December, 1963, to the date of his un- 
lawful removal in 1965, appellant was employed by 
the Air Force as a General Engineer, Grade GS-13, 
at Headquarters, Space Systems Division, Air Force 
Systems Command, Los Angeles, California. 


During the entire 27 years of appellant’s military and 
civil service to the United States, he periodically received 
special written commendations from his superiors in the 
Army and Air Force praising him for his ‘“‘devotion to 
duty, loyalty and willingness to tackle numerous and dif- 
ficult problems’’; for the many outstanding contributions 
he made for ‘‘the benefit of the United States Air Force’? 
and for his ‘‘exemplary performance’’ as a federal em- 
ployee (R. 30, 31). As late as October, 1963, the Com- 
manding General of the Army’s XV Corps in California 
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wrote to appellant commending him for his accomplish- 
ments as an Army Reservist, stating (R. 31): 


“The nation’s strength continues through team ef- 
forts such as yours. Keep up the good work.’’ 


Moreover, during the period of his federal service to the 
Air Force in the 1950’s, appellant was the recipient of a 
scholarship to Princeton University known as the Rocke- 
feller Public Service Award (R. 29). In addition, during 
various portions of his Air Force employment, appellant 
spent his off-duty hours 


(a) organizing and commanding the 6164th United 
States Air Force Reserve Unit at the Air Force Re- 
serve Center in Santa Monica, California; and 


(b) completing a course in engineering at the Uni- 
versity of Southern California where he received a 
Bachelor of Science degree in Engineering; and 


(c) pursuing a post-graduate course in Industrial 
Engineering at the same University (R. 29, 30). 


On March 4, 1965, however, and in spite of his un- 
blemished record of o service Fnited 


States, appellant received a Notice of Propos 1 
from his station’s Civilian Personnel Officer where he 


was advised that the Air Force proposed to remove him 
fro position_on the basis of the fottowing char: s 
(Exhibits to Joint Appendiz, Sect. I(A)): 


“Ca. On 21 October 1963, you signed an Application 
for Federal Employment which was filed with this in- 
stallation. On this application you checked ‘‘No’’ to 
question 23, ‘“Axre-yor now or have you ever been, a 

m- 
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“‘b, You signed AF Form 1130, ‘‘Seeurity Certifi- 
cate for Civilian Employment”’, on 2 December 1963, 
certifying that you had read the list of organizations a 
contained in CSC Form 385, ‘‘Organizations De- St 
signated by Attorney General Under Executive Order 2 Y) ye 
10450.’’ ... You further certified that you have never _ [7 FHA 
been affiliated with any of the organizations described Vag 
in CSC Form 385. 


“e. On 13 April 1964, you completed and signed DD 
Form 398, ‘‘Statement of Personal History’. You 
answered ‘‘No’’ to the following questions: 


(1) ‘‘Are you now or have you ever been a mem- 
ber of the Communist Party, U.S.A. or any Com- 
munist organization anywhere??? 


(2) ‘‘Are you now or have you ever been a mem- 
ber of any organization, association, movement, 
group or combination of persons which advocates 


the overthrow of our constitutional form of gov- 
ernment .. .?”? 


(3) ‘Are you now associating with, or have you \ 
associated with any individuals, including relatives, 
who you know or have reason to believe, are or have 
been members of any of the organizations identi- 
fied above??? 


(4) ‘“‘Have you ever engaged in any of the fol- 
lowing activities of any organization of the type 
described above: contributions to, attendance at or 
participation in any organizational, social or other 
activities of said organizations or any projects 
sponsored by them: the sale, gift, or distribution of 
of any written, printed, or other matter, prepared, 
reproduced, or published, by them, or any of their 
agents or instrumentalities . . .?7 


6 


“d. On 16 April 1964, you signed a sworn statement 
that you had been a member of the Young-Commmnist 
League between the approximate years of 1934 to 1936. 
soctated with the Smerican Labor Party. You mimit 
tha $ informatio i d_because you felt 


Sige Hiiooue of the fact that you haa bear ooeBiber 
or associated with these organiations would make any 
service to the United States Government impossible 


nd make it impossible to secure unbiased hearings of 
? 


Se 


During the period from 1934 to 1936, of course, appellant 
was only a little more than 20 years of age (R. 31); and 
his activities at that time were before he enlisted in the 
United States Army in 1938 or otherwise commenced to 
serve the United States Government (R. 28). Moreover, 
appellant’s asserted membership in the Young Communist 
League antedated or preceded the issuance of Executive 


Order 10450 (referred to. in the Notice of Removal) by 
approximately 17 to 19 years? and CSC Form 385 ‘‘Or- 
ganiations Designated by Attorney General Under Execu- 
tive Order 10450’’ (also referred to in the Notice of Re- 
moval) by 19 to 21 years.2 Accordingly, on March 12, 
1965, appellant filed a written response to the Notice of 
Proposed Removal, stating (Exhibits to Joint Appendiz, 
Exhibit I(B): 

“‘T do not believe the proposed action should be 

taken for the following reasons: 


‘Sa, Mitigating considerations surrounding the com- 
mitment of the offense indicate genuine misunderstand- 


1 Executive Order 10450, copy of which is contained in the Appendix to 
this brief, was published in the Federal Register on April 28, 1953, 19 years 
after appellant first joined the Young Communist League. 


2CSC Form 385 ‘‘Organizations Designated by Attorney General etc.’’, 
also found in the Appendix hereto, was published on November 1, 1955 from 
memoranda compiled by the Attorney General in 1953 and 1954, ic. it was 
published as CSC Form 385 approximately 21 years after appellant joined 


the League, 
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ing of requirements rather than deliberate misrepre- 
sentation or falsification. 


““b. I believe sufficient evidence of misinterpretation 
and confusion involving both requirements and replies 
exists and should serve to lessen the seriousness of the 
offense.’ 


Appellant went on to amplify his written response as fol- 
lows (Exhibit I(B) to Joint Appendix) : 


“The negative answers provided to the questions 
were based upon my conviction that the organiations 
under question in my past associations were not of the 
Same nature and character as they have become defined 
and identified since the late forties. 


““(1) It has been my conviction that th 
with which I i } 


deny other people their ri e Constitution 
of the United States, or seek to alter the form of 
ernment of the United States b i 

means. Of course, Ih, ociation since that 
period. In this light, I have felt it justifiable to reply 
“‘no’’ to the question 2(¢) (2). 


*“(2) The same problem of 
tion has been inv 
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aframe of reference that I interpreted the requirements 
@ questions; namely, the exposure of associa- 


tive replies given earlier and with the interpretation 
that produced them. If this is not so, it is a result of 
genuine confusion, and not an attempt at deliberate mis- 
representation or falsification.”’ 


Finally, appellant stated in his written response (Exhibit 
I(B), Joint Appendix) : 


‘‘Par. 7 of AFR 40-712 states in part that in any re- 
moval action ‘the facts and circumstances in an indi- 
vidual case must be carefully analyzed and must sup- 
port the conclusion that the employee has clearly dem- 
onstrated his unwillingness or refusal to conform to the 
rules of conduct...’ The sworn statement mentioned 
above was willingly made to demonstrate my desire to 
conform to the rules of conduct. I had hoped that this 
sworn statement, upon careful analysis, would clarify 
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and support my negative replies, rather than refute 
them. I submit that this effort was made in good faith, 
2 ay this matter to the best of my knowledge and 
ability... 


““My loyalty and devotion to the service and to my 
government are matters of record... Throughout my 
service I have held several clearances including a cryp- 
tographic clearance with no question of my loyalty ... 
During this period, I also held several clearances, in- 
cluding Top Secret... 


‘* Although the consequences of the proposed penalty 
are directed primarily toward myself, the proposed ac- 
tion, if taken, would endanger my associations in the 
community and at home, victimizing my associates un- 
fairly. I submit that the proposed action has conse- 
quences far exceeding the gravity of the offense.’ 


Thereafter, however, on April 2, 1965, appellant was sum- 
marily removed from his position. Regarding the grounds 
for removal, the official Personnel Action form stated (RB. 


34) 


Removal for false statements on Application for Fed- 
eral Employment dated 10-21-63; Security Certificate 
for Civilian Employment date 12-2-63; and Statement 
of Personal History dated 413-64 denying membership 
in subversive organizations during the approximate 
years of 1934 to 1936.”? 


Appellant fil i i is-an- 


peal was scheduled for a hearing befor committee 

aDponited by the Commanding Officer of his eae 

Angetee-(8-S2)- The committee heating courant we Ny 
ch time appellant was advis e wou 


required to proceed frst with all testimony and evidence in 
opposition to the charges whi ght against 
evidence "Tefting the emplovee's appeal Ge ae 
—. 6.6000 eee) eee 
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Appellant thereupon called his immediate supervisor, Lt. 
Col. Golden, to testify (R. 35). Colonel Golden testified that 
appellant was the ‘‘hardest worker in the office”; that it had 


Bo gbaerapoestt lelrodte Nnierpoctsiomesmestinsrerno re ene 
thay with“ Droper disciplinary 30a ee 

appellant to his position (R. 35). And, in answer to a ques- 
tiom-put-by one of the ad hoc Committee members, Colonel 
Golden stated that even if appellant had divulged ‘‘the cor- 
rect facts about his life’’ in the employment application, he 


still would have hired appellant if permitted by the Air 
cause appellant's qualifications *‘exceede 


F 
job description’’ (R. 35). 

Appellant thereupon called Lt. Col. Bernhoff, another of 
his supervisors in the chain of command, to testify. Colonel 
Bernhoft-deseribed-the~“‘quatity’’-of-appeltant*s-work as 
“‘eacellent’’; and he stated _his Division ‘‘will suffer’’ if 
appellant’s removal was sustained (R. 35). In answer to a 
question put by ad hoc Committee member Ward, Colonel 
Bernhoff testified (R. 35) : 

“Mr. Ward: Colonel, in light of the facts as you 
know them, would you consider it in the best interests 


of the Air Force to reinstate Mr. Rodriguez? 
‘Witness: Yes, Mr. Ward.’’ 


Appellant thereupon called the Deputy Chief of the Of- 
fice in which he was employed to testify. This witness, Mr. 


complete manner in which he carries it out”? (RB. 36). 
oes 


Committeeman Ward thereupon questioned Mr. Oakes 
about a letter, dated February 8, 1965, from Headquarters, 
Air Force Systems Command in Los Angeles where it was 
stated that the Department of the Air Force might be happy 
with some penalty in this case less than discharge+R--38), 

TT! 
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Mr. Oakes was asked to tell the Committee: ‘“What were 
they trying to tell us in this letter?’? (R. 36). Mr. Oakes 
replied that appellant’s superiors in Los Angeles construed 
that letter as authorizing them ‘‘the selection of more than 
one penalty for the act’’ (R. 36). During various tele- 
phone calls to the Air Force in Washington, appellant’s 
superiors were advised (R. 36) : 


‘*... Headquarters, being familiar with the matter, 
would be receptive to something less than dismissal.’? 


The Committee thereupon asked Mr. Oakes if, in his opin- 
ion, ‘‘this offense warrants something less than dismissal’? 
(R. 36). Mr. Oakes replied that he was ‘“‘prone to attempt 
to select a penalty less than dismissal’’ (R. 36). 


Appellant then called Colonel Clifford R. Silliman as a 
witness. Colonel Silliman had ‘‘initiated’’ the dismissal ac- 
tion against appellant and he was the officer who issued the 


final order of removal (R. 37). Colonel Silliman testified 
that he removed appellant solely because he felt he had no 


other viable alternative under the applicable Aj 
regulations (BR. - dn response to questions put by the 


ad hoc Committee, however, Colonel Silliman stated he 


would have given ‘‘v 
in appellant’s case if the Committee ¢ d the regula- 
tionS-Were broad enou (R. 37, 


Appellant himself then appeared as a witness before the 
Committee. He stated that, when he was very young, he 
was employed in New York by the General Instrument Cor- 
poration (R. 38) ; that during such employment, a strike oc- 
curred which resulted in serious labor unrest (R. 38) ; that 
he was a member of the union involved in that strike (R. 
38) ; that several other members of his union were already 
members of the Young Communist League and the American 
Labor Party (R. 38); that during the period of extreme 
labor unrest mentioned above, these fellow union members 
“‘talked him into joining those two organizations also”’ (R. 
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38). Appellant stated that when he joined the said organi- 
zations, he found them to be loosely organized and admin- 
istered; that they were interested principally in ‘‘local is- 
sues’’; and that they did and said nothing that would indi- 
cate, in 1934-1936, that they wanted to overthrow the 
United States government (R. 38). In any event, appellant 
testified that he soon withdrew from both organizations 
when he concluded ‘‘they were not really helping the labor 
movement’? (R. 38). On cross-examination, appellant testi- 
fied that the last time he had any contract of any kind with 
either of the two organizations was during 1935 or 1936 (R. 
38). 


Before appellant was excused as a witness, the Air Force 
conceded on the record that (R. 38, 39)— 


(1) when appellant was associated with the League 
and the American Labor Party in 1934-1936, neither 
was accused or listed by the Federal Government as a 
‘¢subversive organization’’, and 


(2) in fact, the first Federal Subversive Organiza- 
tions List was not even prepared or issued until a long 
period of years after appellant asserted he terminated 
all relationships with both the League and the ALP. 


Finally, evidence was offered during appellant’s testi- 


Arm at he had been a member o 

ALF when he was a very young man im 1934-36 (R. 39) z 
at it was therefo pe S own 

statements on cial Governm s_whi hi ir 

Force had_seized upon to contest the answers _appellant 

_made to the questions listed above in 1963 and 1964 (R. 39). 


The Air Force produced no witnesses at the hearing 
against appellant. In fact, the Air Force even declined 
to offer in evidence the actual documents appellant was ac- 
cused of having falsified in the record (R. 39). The hear- 
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ing before the ad hoc Committee was thus closed without 
any evidence of any kind being offered against appellant, 
albeit the removal action was based on the charge that he 
“‘knowingly and deliberately’’ made false statements. In 
other words, no evidence was offered in an effort to estab= 
lish that appellant acte NOW and deliber 

fatse, a1 3, as 


evertheless, on June 22, 1965, the ad hoc Committee ren- 


dered its Report to the Comman ing Ofheer, wherein it un- 
ee ; : 


fied the : ). 
I on to find and recommend, however, 


that the penalty of removal was too severe (R. 40). The 
i ate ° : 

‘‘The philosophy stated in the... Air Force Regula- 

tion [under which appellant was discharged] leads the 

Committee to conclude that authority could/should have 


been obtained for assignment of a penalty less severe 
than removal.’’ 


Appellant’s commanding officer, General Funk, proceeded 


however comptetely to ignore this recommendation of his 
own Committee, and on July 19, 1965 he Simply Sustamed 
appellant’s ; . Appellant app e 
Civil Service Commission (R. 40). After proceedings at 
the Regional and Washington levels, the Commission acted 
on October 26, 1966, to sustain its Board of Appeals and Re- 
view and to uphold appellant’s discharge (R. 41). During 
1967, various attempts were made by appellant and the 
American Federation of Government Employees to gain the 
Commission’s reconsideration of the case, but on September 
8, 1967, the Commission in Washington refused to recon- 
sider the matter (R. 41, 42). 


On October 25, 1967, the National President of the Ameri- 
can Federation of Government Employees wrote directly 
to the Secretary of the Air Force and urged him, upon a 
careful review of the record, to reduce the removal action 
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imposed on appellant to some lesser penalty and to direct 
that appellant be reinstated to his position (R. 42). On 
December 12, 1967, a response was made on behalf of the 
Secretary, as follows (R. 42): 


“We have looked into this matter and wish to advise 
you that this Headquarters will not interposc-anyob- 
jection to his (appellant's) reemptogment—with the Air 
Force. The Air Porce Systems Command tasbeer-ad- 
vised of such determination. 


“‘The selection of Mr. Rodriguez for a position with 
the Air Force is a decision to be made at the installa- 
tion level as this Headquarters does not enter into the 
selections for employment at such levels.”’ 


Thereafter, on January 10, 1968, in response to a further 
inquiry made on behalf of appellant by the said Union, the 
Air Force stated further that, upon reemployment by the 
Air Fore, there tS nothing in appettant*s-personmet-fite to 
indizateappettant should not be “reemptoyed-tna_sensitive 


position’” (R. 42, 43). Appellant thus immediately ap- 


plied to hisoti-station for reinstatement —or—reemploy- 
ment {(R. 43)” 


«¢.. . we do not now and will not within the foresee- 
able future have vacancies for which we can consider 
outside applicants.’’ (Italics supplied) 


The matter was again referred to the Secretary of the 
Air Force for solution (R. 43). On March 25, 1968, the 
Secretary’s Director of Personnel responded, stating (R. 
43): 


“This Headquarters has no basis for directing the 
Space System Division . . . where Mr. Rodriguez was 
formerly employed, to re-employ him. Nor is there any 
regulatory provision whereby an employee who has 
been removed for cause can be granted any type of 
priority re-employment. 

“¢Mr. Rodriguez is eligible for re-employment at any 


Air Force installation for any position vacancy that 
exists for which he is qualified. He can be authorized 
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a clearance for access to the same degree of classified 
information he had when he was previously employed 
at the Space Systems Division ...’?* (Italics supplied) 


Based on this record, appellant, on April 3, 1968, again 
applied to the Civil Service Commission for reconsideration 
of his appeal ‘‘in light of the new official position of the 
Air Force’’ (R. 44). The Commission, of course, was em- 
powered, on the basis of the Air Force’s new stated position, 
to order that appellant be reinstated to his old job. The 
Commission, however, refuscd to act, stating it found no 
basis for reopening the appeal (R. 44). Appellant there- 
upon filed the complaint in this action. 


For a period of approximately 8 months after this action 
was commenced, it appeared that arrangements would be 
made through the United States Attorney’s office and the 
Air Force for appellant’s reinstatement by means of a Con- 
sent Order, and without the necessity for further litigation 
(R. 45). Unfortunately, however, the case was removed 


from the United States Attorney’s office and transferred to 
the Internal Security Division of the Department of Justice, 
with the result that all negotiations for a consent reinstate- 
ment were terminated. Appellant’s counsel was advised 
that the transfer to the Internal Security Division was made 
because the complaint challen constitutiona. of 
appellant’s discharge and raised questions of importance 


employment forms. 
~~, 


S Indeed, the record before the Court shows that since his discharge,‘ the 
Air Force granted appellant ‘‘ top secret clearance’’ status and Tee? ry, ie 
was’ able to get a job with an Air Force contractor where ‘Op secret 
clearan > 


r miy Clearance rt “were patertty 
employability by the Air Force in the first place (R. 87). 


ir 
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Point I 

Appellant’s Removal, Based Solely on His Failure Repetitiously 
To Advise the Government of His Memberships in Political 
Organizations During the Post-Depression Period, 30 Years 
Before His Removal, Information Admittedly Immaterial to 
His Employability, and in Response to Questions Which Did 
Not Directly and Properly Solicit Such Information; Violated 
Appellant's Rights Under the Fifth 


As stated above, in 1948, appellant voluntarily apprised 
the Government of his past associations (during the period 
Party (R. 39). And, when asked directly in April, 1 
about these same two associations, appellant submitted a 
sworn statement to the Air Force openly admitting that 
during the period from 1934 to 1936, he had been a member 
of the League and of the American Labor Party. And, of 
course, during the period from 1948 to 1965, the Govern- 
ment continued to employ appellant and to promote him in 
the federal service after he voluntarily supplied the said 
information in 1948. 


In fact, during the proceedings before J udge Hart, the 

overnment conceded that if appellant had answered “Yes”? 
to all the questiomsproymunded on the oficial forms in 1963 
and 1964 and had elected to limit those responses by repeti- 
tiously divulging in a footnote or m 74 
his 19341936 memberships mm the League and the—*LP, 
those answers, bemg-constatutionall e 
ployment eligibility im 
as. 


= val from the service (R. 133). In- 
ed, Judge Hart himself stated on the record (R. 87): 


“‘Mr. Merrigan: . ... Your Honor agrees he would 
not have been fired if he (had) told the Government. 

“The Court: That’s right; so does the Govern- 
ment.’’ 


We submit, therefore, that inasmuch as the answers to 


the said questions were immaterial in appellant’s case and 


his position for afirmativel e 
he likewise could not be removed for negatively answering 


them to the best of his ability, particularly since the said 


questions did not directly solicit such information and did 
not differentiate between ‘‘innocent political activities of the 
1930’s and sinister, subversive Communist alilia 1008 

World War II and after Executive-Order—t0450—amt the 
Attorney General’s List of Subversive-Organizations-were 
published_i a3 (Schware Vv. Board of Bar INET S. 


353 U.S. 232; Konigsberg v. State Bar of California, 353 
U.S. 252, rehearing denied, 354 U.S. 927 (1957) ). 


In Schware.supra, New Mexico denied Schware a license 
to practice law on the ground he lacked good moral char- 
acter because, in his application for admission and during 
a subsequent hearing thereon, he admitted he had been a 
member of the Communist Party from 1932 to 1940. The 
Supreme Court rejected New Mexico’s position, holding 
that Schware had been denied due process. Of particular 


importance to the instant case, the Supreme Court ruled, 
at 353 U.S. 244 et seq: 


‘The (New Mexico) court assumed that in the 1930’s 
when petitioner was a member of the Communist 
Party, it was dominated by a foreign power and was 
dedicated to the violent overthrow of the Government 
and that every member was aware of this. . . During 
the period, when Schware was a member, the Commu- 
nist Party was a lawful political party with candidates 
on the ballot in most States. There is nothing in the 
record that gives any indication that his association 
with that Party was anything more than a political 
faith in a political party... 


“‘Schware joined the Communist Party when he was 
a young man during the midst of this country’s great- 
est depression. Apparently, many thousands of other 
Americans joined him in this step’. . < 


“There is nothing in the record, however, which inds- 
cates that he ever engaged im any actions to over- 
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throw the Government of the United States .. . by 
force and violence, or that he even advocated such 
actions . . .”’ (Italics added) 


Appellant’s 1934-1936 political associations in the ease at 
bar, of course, were far more “innocent”? than those in- 
volved in Schware. Clearly, therefore, appellant acted 
properly, in light of Schware and Konigsberg, supra, when 
he insisted on separatin in his own mind, and tn has an- 
swers to the Government’s broad, sweeping questions in 
1963, 1964, those “inmmocent potticat associations “of the 
1930'S" from the uniawyut, subversive aotunes Of the 
Communist Party of the post-1940's,” the latter being 
inase the Government presumptively intended to cover presumptively intended to cover im 
V 


it ires in 1963, 1964. 


‘When the Government removed appellant from his posi- 
tion for insisting on making this lawful distinction and 


by answering ‘‘No”’ to questions patently intended to un- 
cover for security purposes subversive Communist asso- 


ciations knowingly accomplished after World War II, it de- 
prived him of due process in violation of the Fifth Amend- 
ment. As stated above, this conclusion is even more 
compelling in light of the Government’s concession that 
even if appellant had answered ‘‘Yes’’ to the said ques- 
tions, the answers in his case were totally immaterial and 
inconsequential to his es aa with the Air Force. 
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Point II 
The Questions Propounded to Appellant Violated His Rights 
Under jhe Fitth Amendment to the Extent They Were Con- 
strued by fhe Government To Require Him To Answer “Yes” 
ereto, and Thus Indiscriminately To Lump Together His 
| Ninaocent Activities of the 1930’s With Knowing Membership 


n “in Organizations Thereafter Included on the Attorney Gen- 


dp 


eral's List of Unlawful, Subversive Organizations to Which 
He Never Belonged 


If, as the Government has contended throughout this 
case, the questions propounded to appellant in 1963, 1964 
were broad enough to require him to answer “‘Yes’’ there- 
to, and thus indiscriminately to lump together is 


n 0- 
cent pohtical activities of the S Wi ing ber- 
ship during the post-1940’s in organizations only then in- 


or the first time on the Attorney General’s List of 


themselves, and the statutory-Executive Order scheme on 


which they were based, were unconstitntiomat in-that-they 
vidlated appellant’s rights under the Fifth Amendment 


(Wieman v. Updegraff, 344 U.S. 183 (1952); Cramp v. 
Board of Public Instruction, 368 U.S. 279 (1961) ; Baggett 
v. Bullitt, 377 U.S. 360 (1964); Elfbrandt v. Russell, 384 
US. 11 (1966); and Whitehall v. Elkins, 389 U.S. 54 
(1967) ). 


In Wieman v. Updegraff, public employees in Oklahoma 
were required by a stat 5 “not 
been a member of any agency, party, organization, asso- 
cixtion-or-group-... which has been officially determined 
b i ates Attorney General... t0 be a com- 
munist-front-or subversive organization”. The State was 
to-make no Turther salary parments tor any employee who 
refused to take the oath. The Supreme Court declared the 
statute violated due process, stating, at 344 U.S. 190: 


‘‘But membership may be innocent. <A state servant 
may have joined a proscribed organization unaware 
of its activities and purposes. In recent years, many 
completely loyal persons have severed organizational 


ties after learning for the first time of the character 
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of groups to which they belonged. ‘They had joined, 
[but] did not know what it was; they were good, fine 
young men and women, loyal Americans, but they had 
been trapped into it—because one of the great weak- 
nesses of all Americans, whether adult or youth, is to 
join something.’ At the time of affiliation, a group it- 
self may be innocent, only later coming under the in- 
pene of those who would turn it toward illegitimate 
ends. ..”’ 


The Supreme Court thereupon stated, at pages 191, 192: 


“There can be no dispute about the consequences 
visited upon a person excluded from public employ- 
ment on disloyalty grounds. In the view of the com- 
munity, the stain is a deep one; indeed, it has become 
a badge of infamy. Especially is this so in time of cold 
war and hot emotions when ‘each man begins to eye 
his neighbor as a possible enemy’. Yet, under the 
Oklahoma Act, the fact of association alone determines 
disloyalty and disqualification; zt matters not whether 
association existed innocently or knowingly. To thus 
inhibit individual freedom of movement is to stifle 
the flow of democratic expression and controversy at 
one of its chief sources . . . Indiscriminate classifica- 
tion of innocent with knowing activity must fall as an 
assertion of arbitrary power. The oath offends due 
process... 


“Tt is sufficient to say that constitutional protection 
does extend to the public servant whose exclusion pur- 
suant to a statute is patently arbitrary or discrimina- 
tory.”’* (Italics added) 


4In Baggett vy. Bullitt, 377 U.S. 360, the Supreme Court struck down _as 
unconstitutional loyalty oath provisions because ‘‘their_ lan: e is unduly 
vagUC—UNCGHEG and Broad”? aud because they were lacking in "terms 
susteptibte-of SbjeCuNS measurement.” Under the facts hers TavoNred tie 
questions propoun yy the Gover: 5 sti- 
tuts z : ere, appe! » a2 man of high intelligence and edu- 
cation, was left ‘‘to guess at the meaning’’ of the said questions and what 
they_ actually required in Bis case en 01 WO poss! ‘O- 
vided: ‘*Yes’’ or 7. 7 U.S. 366, 367). 

In Llfbrant, supra, the First Amendment ‘‘freedom of association’? was 
applied by the Court to strike down a loyalty oath statutory form which 
applied to membership without the ‘‘specific intent to further the illegal aims 
of the organization.’” In the Court’s judgment, such an oath or inquiry 
‘rests on the doctrine of guilt by association’? (384 U.S. 19). 
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Here, appellant, has been removed from his public posi- 
tion for allegedly falsely having failed to say ‘‘Yes”’ under 
oath to questions such as ‘‘Are you now or have you ever 
been, a member of the Communist Party U.S.A. or any 
Communist organization?’’, and ‘‘Have you ever been affili- 
ated with any of the organizations described on the list of 
“Organizations Designated by Attorney General Under 
Executive Order 10450?”’, or ‘‘Are you now or have you 
ever been a member of any organization, association, move- 
ment, group or combination of persons which advocates the 
overthrow of our constitutional form of government . . .?’’ 
—when, in truth and in fact, appellant’s only associations 
were with the League and ALP from 1934-1936, when those 
entities were, in the words of the United States Supreme 
Court, ‘‘lawful political’? organizations devoted to ““pro- 
posing radical solutions to the grave economic crises’’ of 
the post-depression period (Schware, supra, at 353 U.S. 
244). 


The said questions, so broadly and vaguely construed by 


the Government, ‘‘Indiscriminately classify innocent with 
knowing activity, and they (and the statute and Executive 
Order on which they are based) must fall as an assertion of 
arbitrary power which offends due process’? (Wieman v. 
Updegraff, supra, at 344 U.S. 191). 


See also Aptheker v. Secretary of State, 378 U.S. 500 
(1964) and Keyishian v. Board of Regents, 385 U.S. 589 
(1967). In the latter case, a statute was held to be uncon- 
stitutional because ‘‘non-active’? Communist party mem- 
bers were disqualified, along with ‘‘active members’’ from 
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Point III 


The Air Force Violated the Letter and Spirit of Its Own Regu- 
lations and It Ignored Its Own Ad Hoc Hearing Committee's 
Construction of the Said Regulations When It Arbitrarily 
Removed Appellant From His Position 


In Service v. Dulles, 354 U.S. 363 (1952) and Vitarelli v. 
Seaton, 359 U.S. 535 (1956), the Supreme Court ruled that 
when a federal agency violates its own regulations i inthe 
course of discharging a federal emplo 

: , Mr. Justice Frankfurter stated the 
rule to be applied in situations of this kind as follows, at 
pages 546, 547: 


‘An executive agency must be rigorously held to the 
standards by eae: it. professes its action to be judged 


Pecos rarer NR y; ismissal from employment is zed 


on a defined—procedure,-even though pencrousbeyen 
tereqaieme tua bd such agp, tat Prove 


must-be-seruputomsty—observed .._. te tit takes th: 


pr ris wi at swor 


See also: Olenick v. Bruckner, CCA, D.C. 1959, 273 F.2d 
819; Ingalls v. Zuckert, CCA, D.C. 1962, 309 F.2d 659; 
Powell v. Zuckert, CCA, D.C. 1966, 366 F.2d 634; Connelly 
v. Nitze, CCA, D.C. 1968, 401 F.2d 416. 


In the case at bar, the Air Force clearly ignored and vio- 
lated the letter and spirit of the regulations which it util- 
ized to remove appellant from his position; and, in addi- 


tion, it arbitrarily ignored its own ad h om- 
mittee’s construction of the s it acted 
blindly to sustain 


At the time appellant was removed from his position by 


the Air Force, the Air Force Regulation entitled ‘“‘Main- 


taining Discipline’’, specifically provided: 
Bek ee 
(i) At AFR 40- Oe 
“Air i asis will b 


on preventing situations requiring disciplinary actions 
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... The supervisor will keep in mind that the objective 
of disciplinary action ts to correct and rehabilitate, not 


to pumsh and penalize. tahes a 
$< rer 


(ii) At AFR 40-712(7) : 


‘Removal. Removal is the most severe type of ad- 
verse action. Before it is initiated, the facts and cir- 
cumstances in an individual case must be carefully 
analyzed and must : he 
empl arly demonstrated his unwillingness 
or refusal to conform tof] ve rules OF conduct. 

n 


a a 


VE Trogressiwon of a r s r 
apphted-t o rehabilitate an employee Before 
detergent om TEE Eo ee emPTayE Pefore 
added) — ae 


(ii) At AFR 40-712 (9) (b), (c): 
“Uniformity in Disciplinary Actions: ... 


(b) Attachment 2 explains the offenses and the range 
of penalties for first, second and third offenses .. . 


(c) To insure that equitable penalties are imposed 
and that comparable action is taken in comparable 
cases, appropriate disciplinary action will be deter- 
mined in accordance with the table in Attachment 2. 
The table wil i supervisor 
must consider the ci 2 2 
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(iv) Attachment 2 to AFR-712, referred to in AFR 40- 
712(9)(b), (¢) above, is entitled ‘‘Table of Offenses and 
Penalties’’ and insofar as applicable to the case at bar, it 
reads as follows: 


Offenses Penalties Explanation 
1st Off. 2nd Off. 3rd Off. 


8. False state- Where _there_is satisfactory evidence of 
ments, Misrep- genuine misunderstanding of require- 
resentation® ments, but eMptoyce—is—othernise—omtli- 
line, “commu- 

a. Minor Official Removal ry aels 

Reprimand and employee 

to 10 days person: mtn. 

suspension . 


1 : - : 
Removal ie: yo Deliberate misrepresentation; fraud. fal- 
A 4 sification, exaggeration, or concealment of 
uc any 


*<¢ Apparent oversights and errors were satisfactorily explained, may be 
excused, if not disqualifying |. SS ee ee ———— 


The record before this Court shows that in appellant’s 
case, Headquarters of the Air Force in Washington was 
asked in February, 1965 by the Air Force System Command 
in Los Angeles (appellant’s employer) to construe the 
aforesaid regulations and to advise whether they flatly re- 
quired ‘‘removal”’ in appellant’s case (R. 36). After much 
discussion, Air Force Headquarters in Washington advised 
that the regulations were "receptive to something Tess than 


dismissal” And, of course, during the removal appeal 
an Zed that appellant be retained in the service; and at 
Hearing Committee expressly ruled and recommended that, 
under the above regulations, “the penalty of removal in 


this cast WASHUESETETE™ {K. 39, 40). Indeed, the Commit- 
tee stated: 


‘The philosophy stated in the cited Air Force Regu- 
lation leads the Committee to conclude that authority 
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could/should have been obtained for assignment of a 
penalty less severe than removal.’’ 


But in spite of all this, appellant’s Commanding Officer 
and the Civil Service Commission arbitrarily and capri- 
ciously continued to ignore the letter, sense and philosophy 
of the said Air Force Regulations exclusively for the pur- 
pose of callously dismissing appellant from the Air Force. 
And, of course, Air Force General Funk so proceeded only 
to have the Director of Personnel for the Secretary of 
the Air Force thereafter emptily state in writing (BR. 43) : 


““Mr. Rodriguez is eligible for re-employment at any 

r Force installation for any position vacancy that 

exists for which he is qualified. He can be authorized 

a clearance for access to the same degree of classified 

information he had when he was previously employed 
..”’ (Italics added) 


In other words, appellant’s discharge was totally un- 


necessa place, and 1t Was 
accomphshed, after appellant spent 27 years in the-federal 
ay . : 


service, n 


biased to give the a licable Air Force re tions a fair 
and decent reading—a reading which patently would have 
directed that appel 


lant be retained in his position. 


How then were the applicable regulations actually vio- 
lated? First, Regulation 40-712(1) was ignored and de- 


feated when General Punk and the ‘Civil Service Commis- 


sion failed to take any action whatsoever “to correct and 
rehabilitate’? Mr. Rodriguez. Instead, they bluntly “pun- 
ished and penalize Im with removal, which is defined in 


the regulations as “‘the most severe type of adverse 
action.”’ 


Secondly, appellant was removed without any evidence 
of any Kind to show that he was * wna ang t0 CO 


the rutes of comiuct”as required by AFR 4U-71N7}—This- 
same regulation was violated when the Air Force callously 
fail ed and refused to apply “a progression i gsciplinary 
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measures ... before determination (was}made to remove 


bet 
hm” - 
eee, 


Thirdly, General Funk and the Civil Service Commission 
violated AFR 40-712 (9)(b), (c) by simply applying the 
Table of Offenses and Penalties ““mechanically’’. They 
totally failed ‘‘carefully to consider the circumstances’’, 
especi interpretations of the applicable regulations 
received trom the Air Force in Washington and from he 
ad hoc Hearing Committee in Los Angeles: Moreover, 
contrary—to-this section of the regutation—they utterly 
failed to give any consideration whatever to— 


(i) appellant’s 27-year work history for the Govern- 
ment, or 

(ii) appellant’s contributions to the work of the Air 
Force over that long employment period, or 


(iii) appellant’s reputation in the community, or 


(iv) the consequences of the offense charged to 
appellant, which the Air Force later ruled had no effect 
whatsoever on his continuing eligibility for any posi- 
tion at any Air Force installation, or on his top 
secret security status. 


Finally, completely contrary to the interpretation of the 
“Table of Offenses and Penalties’’ in this case made by 
the Air Force in Washington and by the ad hoc Hearing 
Committee in California, General Funk, su orted by the 
Civil Service Commission, bhndly concluded that the said 
Table prescribed one penalty for appellant’s offense—and 
one only—to wit, removal, But, that conclusion 1s totally 


erroneous! As shown above, the Table expressly divides 
“Min na-“Major”. The Table then states that the 
offense is “Minor” when— 


‘There is satisfactory evidence of genuine misunder- 
standing of requirements, but employee is otherwise 
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qualified and production, discipline, community rela- 
tions are not adversely affected, and employee has 
not... attained a personal gain.” 


Here, the record without contradiction shows that appel- 
lant believed there was a vast difference between the Young 
Communist League of 1936 and the League of the 1950’s 
when it was first included on the Attorney General’s List. 
Secondly, appellant severed all connections with the League 
and with the American Labor Party in 1936, 27 years be- 
fore he completed the three forms at issue in this case in 
1963 and 1964, and at a time in 1936 when he knew same 
to be political organizations of dissent—not a haven for 
subversives as at least the League apparently came to be 
in the late forties and early fifties, when it first appeared 
on the Attorney General’s List. Appellant, of course, was 
not a member of the League when, in the fifties, it went 
on the List. 


Clearly, eiszetore there was at the very least, ‘‘evidence 


of g understanding o requirements”” when, 1m 


the ig) acts 
volse- Sppeliant-ensweret—--No"-to-questions-such-ne— 
seca A raed eee Nae EE 


(a) ‘‘Are you now or have you ever been, a mem- 
ber of the Communist Party, U.S.A... .?’’, or 


(b) ‘*Were you ever a member of an organization 
described on the Attorney General’s List?’’ 


(ec) ‘‘Are you now or have you ever been a member 
of any organization . . . which advocates the over- 
throw ... of the Government?”’ 


Appellant was never a member of the Communist Party, 
U.S.A. He was never a member of the League after the 
Attorney General’s List was published, or for that matter, 
for a period of 19 years before that List was published. 
And, to his knowledge, the organizations which he joined 
in 198% were-toosely organized politicat-organs—nor- or- 
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ganizations which then advocated the overthrow of the 
Uni S Government by force and violence. 


n conclusion, therefore, we urge the Court to hold, in 


line with Service v. Dulles, Vitarelli v. Seaton and Connelly 
v. Nitze, supra, that the removal in this case was a nullity 
because appellant was arbitrarily removed from his posi- 
tion in violation of the letter, sense and spirit of the appli- 
cable Air Force regulations by a superior who not only 
ignored and failed to apply the said regulations, but who 
simultaneously ignored interpretations of those regula- 
tions received from the Air Force in Washington and from 
his own Hearing Committee in California, to say nothing 
of the unanimous recommendation of reinstatement voiced 
by appellant’s supervisors in the chain of Air Force com- 
mand. 


Point IV 


The District Court Erred Grievously by Holding That Appel- 
lant Had Falsified His Answer to the Question “Whether or 
Not He Had Been a Member of the Young Communist 
League”. Moreover, the Removal Action Should Be Set 
Aside Because the Government Abandoned Before Judge 
Hart A Major Portion of the Charges Upon Which the Air 
Force Based Same 


The District Court committed a grievous error when, in 
the course of its brief or isi in,_i ( 
122, 123) : 


‘‘The facts, stated rather si jn 
1934, 1936, the plainlift was a-member-of the Toe 
cation or took an oath for a job, or both, and was 


as Z ead been a member of the 
You 
tion 

“The action of the Government on the evidence be- 
fore them in separating plaintiff from the service was 
justified, the Court finds, under the laws and regula- 
tions governing the matter.’’ (Italics added) 
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But, the record before this Court shows that appellant 
was not removed for answering ‘‘No’’ to the clear cut, di- 
rect questienHave son ever-been a imember-of the Young 
Communist League? On the contrary, no such direct, 
simple-questionwas—even_pat_to—appellant-on_the-3-Gov- 
ernment forms involved in this case. And, im April, 1964, 
whern-the-Govermnent-fimaity-got aroumt to-asking appel- 
lant directly whether he had belonged to the Young Commu- 
nist League-or-the ALP in 1931936, appellant wmmedi- 
ately submitted—a—steorn—statement—which—mimitted—such 
memberships. In fact, the evidence shows that appettani 
himself had originally volunteered that specific information 
on a Government form he filed with the Army in 1948 (R. 
39). 


Thus, Judge Hart’s ruling in the case is completely base- 
less and wrong. Appellant, for all of the reasons recited 
above, answered ‘‘No’’ to a series of questions about 
whether he had been a member of the Communist Party 
U.S.A., or of any organization listed on the Attorney Gen- 
eral’s List, or of any oganization which advocated the vio- 
lent overthrow of the Government. But, appellant never 
answered ‘‘No’’ to the di ‘ 0 
he had been a member of the Young Communist Leagque’’, 
as the District Court ruled. For this reason, we urge this 
Court to reverse Judge Hart’s erroneous ruling and to hold 
that, because i t never did falsely deny mem- 
bership in the League itself (in fact, since he originally 


rotumtecred q ration to the (wove ; i 19 ; 


his discharge from the Air Force cannot stand. 
SI er a 


There is another equally good reason for this Court to 
overrule that discharge. During the proceedings before 
Judge Hart, counsel for the Government stated that ““the 
Air Force did not rety*-ow that portion of the charges 
against appeliant which deal with his 1934-36 membership 


in american Labor Party (R..121). Counsel for the 
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Government thereupon effectively abandoned that portion 
of the charges stating (R. 121): 


“I suggested merely that we not concern ourselves 
with the American Labor Party ... and that there was 
no point to get bogged down with whether the Ameri- 
can Labor Party was appropriately part of the charge 
or not. It certainly was not necessary, the Air Force 
did not rely on it, and I thought perhaps it wasn’t 
ra to burden the Court with an argument on 
that. 


The Court: The American Labor Party is not one of 
the organizations listed on the Attorney General’s 
list. The American National Labor Party is...’ 


It is not true, as counsel for the Government suggested 
before Judge Hart that the Air Force did not rely on the 
American Labor Party portion of the charges against ap- 
pellant when it removed him and thereafter sustained the 
said removal. That allegation was always 90% of the 


charges against appellant (Exhibits I (A), (F), Joint Ap- 
pendix). 


Thus, if that portion of the charges has now been dropped 
because it cannot be proved, as Judge Hart suggested, or 
if it cannot be Supported by the record, then patently ap- 
pellant’sdischarge;-predicated thereon, in part at Teast, 
mist be vacated (Meehan v. Macy, CCX D.C. 1968, 392 
F.2d 822, 839; rehearing en banc granted, F.2d ; 
original ruling reinstated by the Court en banc, F.2d 

(1969)). In Meehan, where a portion of the charges 
against the federal employee there involved were dismissed, 
the removal action was remanded to the Civil Service Com- 
mission for reconsideration of the penalty assessed in light 
of the sole remaining charge; and upon remand to the Com- 
mission, the Commission reduced the discharge in Meehan 
to a 90 day suspension. 
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Point V 
The Record Contains No Evidence That Appellant “Deliberately 


Falsified” Official Documents. _ The Removal, Based on That 
Ground, Must Therefore Be Set Aside 


Appellant was removed from his position on the basis of 
a charge that h i “deli. ification or 
misrepresentation’”’ (Exhibits I (A), (K), Joint Appendix). 
Appellant flatly denied that he had ‘deliberately’? falsi- 
fied Pate eae Seat th hisma : ts~an- 
swers ta the questions involved were the result of @ genuine 


tions, surrounded by ‘‘misinterpretation and contusion 5 


were not susceptible to a simple “Yes” answer In his par- 
ticular case (Exhibit I(B), Joint Appendix). 
eee 


The Air Force offered no evidence and no witness to sup- 
its charge of ‘‘deliberate falsincatiow’- 7 ever 


e at appellant was sti uty o 
Cation xhibit I(F), Joint Appendix). 


On the basis of a similar spurious record in Weinberg 
v. Macy, CCA, D.C. 1966, 365 F.2d 897, this Court set aside 
the removal of an Internal Revenue Service employee “ for 
lack of substantial evidence supporting the charge of in- 
tentional futst t ation for employment in 
a materval respect. 


See also: Pelicone v. H odges, CCA, D.C. 1963, 320 F.2d 
754; Hepner v. District of Columbia; CCA, D.C. 1967, 
2d 


In this case, the record shows that, in 1948, appellant 
himself voluntarily reported to the Federal Government 
that he had belonged to both the League and ALP during 
the period from 1934 to 1936 (R. 39). Thus, instead of 
“‘deliberately’’ concealing or falsifying the 
hess Tass, appellant VOR as aot 
could not, in fairness, answer “Yes”’ to the questions pro- 


pounded to him by the Government on the 1963, 1964 forms 
nt EY On the 1963, 196k \ 


? 
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because they clearly encompassed within their breadth far 
more than simple 1934-1936 memberships in the League 
and the ALP which, in those early years, were generally 
accepted as mere leftist political organizations (Schware v. 
Board of Bar Examiners, 353 U.S. 232, 244-246 (1957) ; 
Konigsberg v. State Bar of California, 353 U.S. 252, 267-271 
(1957), rehearing denied, 354 U.S. 927). 


Point VI 
Appellant’s Discharge Violated 5 U.S.C. § 7512 Which Provides 

That a Veterans’ Preference Employee Shall Be Discharged 

“Only for Such Cause as Will Promote the Efficiency of the 

Service”. 

Appellant’s discharge must also be set aside because the 
Air Force, which failed to offer any evidence against appel- 
lant, thereby failed to establish that his removal would 
‘promote the efficiency of the service’. In this regard, 
Title 5 United States Code § 7512 states that ‘‘An agency 
may take adverse action against a preference eligible em- 


ployee, or debar him for future appointment, only for 
such cause as will promote the efficiency of the service’’. 


The record before the Court shows that appellant’s su- 
periors appeared before the Air Force’s ad hoc Hearing 
best interests of the Government to reinstate”’ appellant 
(R. 38); it w in the best interests of the Air 
Force to reinstate Mr. Rodriguez’’ (R. 35); that he s 
not be remov ~ 56); that ‘the is an asset to our office’’ 
(RB. 37) ; that ‘‘a loss of efficiency’’ resulted from Mr. Rod- 
riguez’s remova . of). But, sti ener rbi- 
trarily and capriciously sustained appellant’s removal and 
the Civil Service Commissioners agreed without any evi- 
dence to support a finding that appellant’s removal ‘‘pro- 
moted the efficiency of the service’’. 


In Cole v. Young, 351 U.S. 536 (1956), 5 U.S.C. 7512 
(then 5 U.S.C. 863) was construed by the Supreme Court 
to prohibit the discharge of a Food and Drug Inspector 
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in the Department of Health, Education and Welfare on 
the basis of charges alleging that he had ‘‘a close associa- 
tion with individuals reliably reported to be Communists’? 
and that he maintained a ‘sympathetic association’? with, 
had contributed funds and services to, and had attended 
social gatherings of an allegedly ‘‘subversive organiza- 
tion’’, unless and until the Government carried the burden 
of proving Cole’s discharge would actually “‘promote the 
efficiency of the service’, as required by the Veterans’ 
Preference Act. 


In Meehan v. Macy, CCA, D.C. 1968, 392 F.24 822, this 
Court stated the rule as follows, at page 830: 


‘*Since appellant has status as a Veterans’ Prefer- 
ence eligible, he cannot be legally discharged except 
for such cause as promotes the efficiency of the serv- 
ice.”? 


See also: Laden v. Crosson. D.C. Pa. 1952, 108 F. Supp. 
240; Pelicone v. Hodges, CCA, D.C. 1963, 320 F.2d 754, 


where this Court ruled that the Government has the burden 
of establishing by substantial evidence its allegation that a 
Veterans’ Preference federal employee’s removal is ‘‘for 
such cause as will promote the efficiency of the service’’, 


Here, the_un i testimony of appellant’s su- 
peridrs was that his removal seas ape ees Se 
ciency of the service And, after appellant Was Sacrificed 
to the agency’s and the Civil Service Commission’s ea. 
priciousness, the Air Force piously confirmed that, ir- 
respective of appellant’s alleged improper answers to the 
questions on the 1963, 1964 forms, he was still eligible 
“for re-employment at any Air Force installation for any 
position”? and appellant was likewise still eligible for “a 
clearance for access to be same degree of classified in- 
formation he had when he was previously employed’? 
(R. 43). How, therefore, could appellant’s removal, after 
27 years of outstanding federal service, be for “‘the ef- 
ficiency of the service’’, when almost immediately there- 
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after the agency confirmed that it could not possibly ‘‘in- 
terpose any objection to his reemployment with the Air 
Force’’? (R. 42). 


CONCLUSION 


Appellant’s removal after 27 years of service to the 
United States violated his rights under the Fifth Amend- 
ment; it violated the Air Force’s own regulations; it vio- 
lated Title 5 U.S.C. $7512; it is not supported by sub- 
stantial evidence; and it was accomplished by arbitrary, 
capricious officials of the Air Force who removed appel- 
lant from his position only thereafter to advise that he 
was still eligible for any position still available in the 
Air Force and to continuation of his ‘‘top secret’’ se- 
curity clearance. The order of the District Court, which 
is patently erroneous, should thus be reversed and va- 
eated and appellant should be restored to his position. 


Respectfully submitted: 


Epwarp L. Merrrican 
Smatners & MERRIGAN 
1700 Pennsylvania Avenue, 
Washington, D. C. 20006 
Attorneys for Appellant 
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APPENDIX 


EXHIBIT A 
FEDERAL REGISTER 
Washington, Wednesday, April 28, 1953 
Volume 18 — Number 82 


se #@ @ @ 
TITLE 3— THE PRESIDENT 
EXECUTIVE ORDER #10450 
Security Requirements for Government Employees 


Wuereas the interests of the national security require 
that all persons privileged to be employed in the depart- 
ments and agencies of the Government, shall be reliable, 
trustworthy, of good conduct and character, and of complete 
and unswerving loyalty to the United States; and 


Wuezeas the American tradition that all persons should 
receive fair, impartial, and equitable treatment at the hands 
of the Government requires that all persons seeking the 
privilege of employment or privileged to be employed in the 
departments and agencies of the Government be adjudged 
by mutually consistent and no less than minimum standards 
and procedures among the departments and agencies gov- 
erning the employment and retention in employment of per- 
sons in the Federal service: 


Now, THeEreErore, by virtue of the authority vested in me 
by the Constitution and statutes of the United States, in- 
cluding section 1753 of the Revised Statutes of the United 
States (5 U. S. C. 631); the Civil Service Act of 1883 (22 
Stat. 403; 5 U. S. C. 632 et seq.) ; section 9A of the act of 
August 2, 1939 53 Stat. 1148 (5 U. S. C. 118 Jj); and the act 
of August 26, 1950, 64 Stat. 476 (5 U.S. C. 22-1, et seq.), 
and as President of the United States, and deeming such 


36 


action necessary in the best interests of the national secur- 
ity, it is hereby ordered as follows: 


Section 1. In addition to the departments and agencies 
specified in the said act of August 26, 1950, and Executive 
Order No. 10237 of April 26, 1951, the provisions of that 
act shall apply to all other departments and agencies of the 
Government. 


Sec. 2. The head of each department and agency of the 
Government shall be responsible for establishing and main- 
taining within his department or agency an effective pro- 
gram to insure that the employment and retention in em- 
ployment of any civilian officer or employee within the de- 
partment or agency is clearly consistent with the interests 
of the national security. 


Sec. 3—(a) The appointment of each civilian officer or em- 
ployee in any department or agency of the Government shall 
be made subject to investigation. The scope of the investi- 
gation shall be determined in the first instance according 
to the degree of adverse effect the occupant of the position 
sought to be filled could bring about, by virtue of the nature 
of the position, on the national security, but in no event 
shall the investigation include less than a national agency 
check (including a check of the fingerprint files of the Fed- 
eral Bureau of Investigation), and written inquiries to 
appropriate local law enforcement agencies, former employ- 
ers and supervisors, references, and schools attended by the 
person under investigation: Provided, that upon request 
of the head of the department or agency concerned, the Civil 
Service Commission may, in its discretion, authorize such 
less investigation as may meet the requirements of the 
national security with respect to per diem, intermittent, 
temporary, or seasonal employees or aliens employed out- 
side the United States. Should there develop at any stage 
of investigation information indicating that the employment 
of any such person may not be clearly consistent with the 
interest of the national security, there shall be conducted 
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with respect to such person a full field investigation, or such 
less investigation as shall be sufficient to enable the head 
of the department or agency concerned to determine 
whether retention of such person is clearly consistent with 
the interests of the national security. 


(b) The head of any department or agency shall desig- 
nate, or cause to be designated, any position within his de- 
partment or agency the oceupant of which he could bring 
about, by virtue of the nature of the position, a material 
adverse effect on the national security as a sensitive posi- 
tion. Any position so designated shall be filled or occupied 
only by a person with respect to whom a full field investiga- 
tion has been conducted; Provided, that a person occupy- 
ing a sensitive position at the time it is designated as such 
may continue to oceupy such position pending the comple- 
tion of a full field investigation subject to the other provi- 
sions of this order; And provided further, that in case of 
emergency a sensitive position may be filled for a limited 
period by a person with respect to whom a full field pre- 
appointment investigation has not been completed if the 
head of the department or agency concerned finds that such 
action is necessary in the national interest, which finding 
shall be made a part of the records of such department or 
agency. 


Sec. 4. The head of each department and agency shall re- 
view, or cause to be reviewed, the cases of all civilian 
officers and employees with respect to whom there has been 
conducted a full field investigation under Executive Order 
No. 9835 of March 3, 1947, and, after such further investi- 
gation as may be appropriate, shall re-adjudicate, or cause 
to be re-adjudicated, in accordance with the said act of 
August 26, 1950, such of those cases as have not been adjudi- 
eated under a security standard commensurate with that 
established under this order. 


Sec. 5. Whenever there is developed or received by any 
department or agency information indicating that the reten- 
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tion in employment of any officer or employee of the Govern- 
ment may not be clearly consistent with the interests of 
the national security, such information shall be forwarded 
to the head of the employing department or agency or his 
representative, who, after such investigation as may be 
appropriate, shall review, or cause to be reviewed, and, 
where necessary, re-adjudicate, or cause to be re-adjudi- 
cated, in accordance with the said act of August 26, 1950, 
the case of such officer or employee. 


Sec. 6. Should there develop at any stage of investigation 
information indicating that the employment of any officer 
or employee of the Government may not be clearly con- 
sistent with the interests of the national security, the head 
of the department or agency concerned or his representa- 
tive shall immediately suspend the employment of the 
person involved if he deems such suspension necessary in 
the interests of the national security and, following such 
investigation and review as he deems necessary, the head 
of the department or agency concerned shall terminate the 
employment of such suspended officer or employee when- 
ever he shall determine such termination necessary or 
advisable in the interests of the national security, in ac- 
cordance with the said act of August 26, 1950. 


Sec.7. Any person whose employment is suspended or ter- 
minated under the authority granted to heads of depart- 
ments and agencies by or in accordance with the said act 
of August 26, 1950 or pursuant to the said Executive Order 
No. 9835 or any other security or employees of the Govern- 
ment, shall not be reinstated or restored to duty or reem- 
ployed in the same department or agency and shall not be 
reemployed in any other department or agency, unless the 
head of the department or agency concerned finds that such 
reinstatement, restoration or reemployment is clearly con- 
sistent with the interests of that national security, which 
finding shall be made a part of the records of such depart- 
ment or agency: Provided, that no person whose employ- 
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ment has been terminated under such authority thereafter 
may be employed by any other department or agency except 
after a determination by the Civil Service Commission that 
such person is eligible for such employment. 


Sec. 8 (a) The investigations conducted pursuant to this 
order shall be designed to develop information as to 
whether the employment or retention in employment in the 
Federal service of the person being investigated is clearly 
consistent with the interests of the national security. Such 
information shall relate, but shall not be limited, to the 
following: 


(1) Depending on the relation of the Government employ- 
ment to the national security. 


(i) Any behavior, activities, or associations which 
tend to show that the individual is not reliable or 
trustworthy. 


(ii) Any deliberate misrepresentations, falsifications, 
or omissions of material facts. 


(iii) Any criminal, infamous, dishonest, immoral, or 
notoriously disgrace, habitual use of intoxicants 
to excess, drug addiction or sexual perversion. 


(iv) An adjudication of insanity, or treatment for 
serious mental or neurological disorder without 
satisfactory evidence of cure. 


Any facts which furnish reaso to believe that 
the individual may be subjected to coercion influ- 
ence or pressure which may cause him to act con- 
trary to the best interests of the national security. 


(2) Commission of any act of sabotage, espionage, treason, 
or sedition, or abetting, another to commit or attempt to 
commit any act of sabotage, treason, espionage, or sedition. 


(3) Establishing or continuing a sympathetic association 
with a saboteur, spy, traitor, seditionist, anarchist, or revo- 
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lutionist, or with an espionage or other secret agent or rep- 
resentative of a foreign nation, or any representative of a 
foreign nation whose interests may be inimical to the inter- 
ests of the United States, or with any person who advocates 
the use of force or violence to overthrow the government of 
the United States or the alteration of the form of govern- 
ment of the United States by unconstitutional means. 


(4) Advocacy of use of force or violence to overthrow the 
government of the United States, or of the alteration of the 
form of government of the United States by unconstitu- 
tional means. 


(5) Membership in, or affiliation or sympathetic association 
with, any foreign or domestic organization, association, 
movement, group, or combination of persons which is totali- 
tarian, Fascist, Communist, or subversive, or which has 
adopted, or shows a policy of advocating or approving the 
commission of acts of force or violence to deny other per- 
sons their rights under the Constitution of the United 
States, or which seeks to alter the form of government of 
the United States by unconstitutional means. 


(6) Intentional, unauthorized disclosure to any person of 
security information, or of other information disclosure of 
which is prohibited by law, or willful violation or disregard 
of security regulations. 


(7) Performing or attempting to perform his duties, or 
otherwise acting so as to serve the interests of another gov- 
ernment in preference to the interests of the United States. 


(b) The investigation of persons entering or employed in 
the competitive service shall primarily be the responsibility 
of the Civil Service Commission, except in cases in which 
the head of a department or agency assumes that responsi- 
bility pursuant to law or by agreement with the Commis- 
sion. The Commission shall furnish a full investigative re- 
port to the department or agency concerned. 
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(c) The investigation of persons (including consultants, 
however, employed) entering employment of, or employed 
by, the Government other than in the competitive service 
shall primarily be the responsibility of the employing de- 
partment or agency. Departments and agencies without 
investigative facilities may use the investigative facilities 
of the Civil Service Commission, and other departments and 
agencies may use such facilities under agreement with the 
Commission. 


(d) There shall be referred promptly to the Federal Bureau 
of Investigation all investigations being conducted by any 
other agencies which develop information indicating that an 
individual may have been subjected to coercion, influence, 
or pressure to act contrary to the information relating to 
any of the matters described in subdivisions (2) through 
(7) of subsection (a) of this section. In cases so referred 
to it, the Federal Bureau of Investigation shall make a full 
field investigation. 


Sec. 9 (a) There shall be established and maintained in 
the Civil Service Commission a security-investigations 
index covering all persons as to whom security investiga- 
tions have been conducted by any department or agency of 
the Government under this order. The central index estab- 
lished and maintained by the Commission under Executive 
Order No. 9835 of March 21, 1947, shall be made a part of 
the security-investigations index. The security-investiga- 
tions index shall contain the name of each person investi- 
gated, adequate identifying information concerning each 
such person, and a reference to each department and agency 
which has conducted an investigation concerning the person 
involved or has suspended or terminated the employment 
of such person under the authority granted to heads of 
departments and agencies by or in accordance with the said 
act of August 26, 1950. 


(b) The heads of all departments and agencies shall furnish 
promptly to the Civil Service Commission information ap- 
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propriate for the establishment and maintenance of the 
security-investigations index. 


(c) The reports and other investigative material and in- 
formation developed by investigations conducted pursuant 
to any statute, order, or program described in section 7 of 
this order shall remain the property of the investigative 
agencies, conducting the investigations, but may, subject to 
considerations of the national security, be retained by the 
department or agency concerned. Such reports and other 
investigative material and information shall be maintained 
in confidence, and no access shall be given thereto except, 
with the consent of the investigative agency concerned, to 
other departments and agencies conducting security pro- 
grams under the authority granted by or in accordance with 
the said act of August 25, 1950, as may be required for the 
efficient conduct of Government business. 


Sec. 10. Nothing in this order shall be construed as elimi- 


nating or modifying in any way the requirement for any 
investigation or any determination as to security which 
may be required by law. 


Sec. 11. On and after the effective date of this order the 
Loyalty Review Board established by Executive Order No. 
9835 of March 21, 1947, shall not accept agency findings for 
review, upon appeal or otherwise. Appeals pending before 
the Loyalty Review Board on such date shall be heard to 
final determination in accordance with the provisions of 
the said Executive Order No. 9835, as amended. Agency 
determinations favorable to the officer or employee con- 
cerned pending before the Loyalty Review Board on such 
date shall be acted upon by such Board, and whenever the 
Board is not in agreement with such favorable determina- 
tion the case shall be remanded to the department or agency 
concerned for determination in accordance with the stand- 
ards and procedures established pursuant to this order. 
Cases pending before the regional loyalty boards of the 
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Civil Service Commission on which hearings have not been 
initiated on such date shall be referred to the department 
or agency concerned. Cases being heard by regional loyalty 
boards on such date shall be heard to conclusion, and the 
determination of the board shall be forwarded to the head 
of the department or agency concerned: Provided, that if 
no specific department or agency is involved, the case shall 
be dismissed without prejudice to the applicant. Investiga- 
tions pending in the Federal Bureau of Investigation or the 
Civil Service Commission on such date shall be completed, 
and the reports thereon shall be made to the appropriate 
department or agency. 


Sec. 12. Executive Order No. 9835 of March 21, 1947, as 
amended, is hereby revoked, For the purposes described in 
section 11 hereof the Loyalty Review Board and the re- 
gional loyalty boards of the Civil Service Commission shall 
continue to exist and function for a period of one hundred 
and twenty days from the effective date of this order, and 


the Department of Justice shall continue to furnish the 
information described in paragraph 3 of Part III of the 
said Executive Order No. 9835, but directly to the head of 
each department and agency. 


Sec. 13. The Attorney General is requested to render to 
the heads of departments and agencies such advice as may 
be requisite to enable them to establish and maintain an 
appropriate employee-security program. 


Sec. 14 (a) The Civil Service Commission, with the continu- 
ing advice and collaboration of representatives of such 
departments and agencies as the National Security Council 
may designate, shall make a continuing study of the manner 
in which this order is being implemented by the depart- 
ments and agencies of the Government for the purpose of 
determining: 


(1) Deficiencies in the department and agency security 
programs established under this order which are incon- 
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sistent with the interests of, or directly or indirectly 
weaken, the national security. 


(2) Tendencies in such programs to deny to individual em- 
ployees fair, impartial, and equitable treatment at the hands 
of the Government, or rights under the Constitution and 
laws of the United States or this order. 


Information affecting any department or agency developed 
or received during the course of such continuing study 
shall be furnished immediately to the head of the depart- 
ment or agency concerned. The Civil Service Commission 
shall report to the National Security Council, at lease semi- 
annually, on the results of such study, and shall recommend 
means to correct any such deficiencies or tendencies. 


(b) All departments and agencies of the Government are 
directed to cooperate with the Civil Service Commission to 
facilitate the accomplishment of the responsibilities as- 
signed to it by subsection (a) of this section. 


Sec. 15. This order shall become effective thirty days after 
the date hereof. 


Dwicut D. EtsENHOWEER 
Tur Waite House 
April 27, 1955. 


ORGANIZATIONS DESIGNATED UNDER EXECUTIVE ORDER NO. 10450 
Compiled {rem Mamerende of the Attorney General dated April 29, July 16, September 28, 195), Jenvery 22, 1964, April 4, September 21, end October 20, 1955 
CONSOLIDATED ater — NOvEneeH 1, 196s 


‘The Hoot o8 prepared solely few the imluemetonn of Pesevel cislian aabcers send emplerees 


tat the comeenrene of pervane commiting prin etion far Peleal empleretnt, 


athlatwon with o. sim vn wee facts te by conenke?ed by thet departments, snd agemirn nl the Federal Corcvrmmrnt ue Conaectonn’ way Gn 
et ee = ee 


—= 
Abraham an Conca Weigde 
Abraham Lincola Satwol, Chicago, Mlinois 
Action Committee to Free Spain Now 
Alabama People's Educational Association (see Communist Political 
ition) 
Association for Reconstruction in Yugoslavia, Inc. 
an Branch of the Federation of Greek Maritime Unions 
‘an Chistian Nationalest Party 
‘American Commuttee for European Workers’ Relief (sce Socialist 
‘Workers Party) 
American Committee for Protection of Foreign Born 
American Commuttee for Spanish Freedom 
American Committce for the Settlement of Jews in Birobidjan, Inc. 
American Committee for Yugoslav Relief, Ine. 
American Committee to Survey Labor Conditions ia Europe 
American Council for « Democratic Greece, formerly known as the 
ae American Council, Greek American Committce for National 
nity 
American Council on Soviet Relations 
‘American Croatian Congress 
American feviah Labor Council 
American League Against War and Fascism 
American League for Peace and Democracy 
American Lithuanian Workers Literary Association (also known as 
A Amerikos Lictuviu Darbuaku Literaturos Deaugija) 
merican 


‘American National Socialist Pasty 

American Nationalist Party 

American Patriots, Inc. 

American Peace Crusade 

American Peace Mobilization 

American Poles for Peace 

American Polish Labor Council 

‘American Polish League 

American Rescue Ship Mission (a project of the United Ameria 
Spanish Aid Committee) 

American-Russian Fraternal 

American Russian Institute, New York, also known as the American 
Russian Institute for Culrural Relations with the Soviet Union 

American Russian Institute, Philadelphia 

‘American Russian Institute of Sen Prancisco 

American Kussian dnatioute of Southern California, Los Angeles 

American Slav Congres: 

American Women tor Peace 

American Youth Congress 

American Youth for Democracy 

Armenian Progressive League of America 

Associated Klans of America 

Association of Georgia Klans 

Association of German Nationals (Reichsdeutsche Vereinigung) 

Association of Lithvanian Workers (also known as Lietuviu Dar 
Dbininky Susivicnijimas) 

Ausland-Organization det NSDAP, Overseas Branch of Nazi Party 

Balumore Forum 

Benjamin Davis Freedom Commitiee 

Black Dragon Society 

Reston School for Marxist Studies, Boston, Massachusetts 

Bridges-Rodertson-Schmidt Defense Committec 

Bulgarian American People's League of the United States of America 

California Emergency Defense Commitice 

California Labor School, lnc, 521 Divisadero Street, Sea Feancisco, 


Carpatho-Russian People's Society 
Cental Counc of American Woonea of Croatian Devent, slo barre 
‘as Central Council of American Croatian Women, National Council 


Beikoku Chuo Nippoajin Kai) 
‘ California 


Geganization of the German-American National Alliance 
(Deutsche-Amerikanische Einheitslroat) 
Cervantes Fraternal Society 
China Welfare Appeal, Inc. 
ee “vltural re 
tizens Committee for Harry Bridges 
Elticns Committee of the Upper West Side (New York City) 
Citizens Committee to Free Earl Beowder 
Citizens Pmergency Defense Conference 
Citizens Protective League 


of 
a 


Givid Rights Congress for Tens (see Civil Rights Congress) 


—_. 


Columbians 
Comte Cuordinador Pro Republica Espanola 
Comite Pro Derechos Civiles 
(Sce Puerto Rican Comite Pro Libertades Civiles) 
Comnntce for a Democratic Far Eastern Policy 
Comunittee for Constitutional and Political Freedom 
Committee for Nationalist Action 
Commuttee for Peace and Brotherhood Festival in Philadelphia 
Commitice for the Defense of the Pittsburgh Six 
Commitice for the Negro in the Arts 
Committee for the Protection of the Bill of Rights 
Committee for World Youth Friendship and Cultural Exchange 
Committee to Abolish Discrimination in Maryland 
(See Congress Against Discrimination; Maryland Congress Again: 
Discrimination; Provisional Committee to Abolish Discrimination 
in the State of Maryland) 
Committee to Aid the Fighting South 
Committee to Defend Marie Richardson 
Committee to Defend the Rights and Freedom of Pittsburgh's Political 


Prisoners 
Committee to Uphold the Bill of Rights 
Commonwealth concse. Mena, Arkansas 
Communist Party, U. S. A., its subdivisions, subsidiaries and affiliates 
Communist Political Association, its subdivisions, subsidiaries aad 
aGiliates, including: 
Alabama People’s Educational Association 
Florida Press and Educational League 
Oklahoma League for Political Education 
People’s Educational and Press Association of Texas 
Wier League for for People's Education p 
imination 


commen to Abolish Discrimination in Maryland) 


Council on African Affairs 
Croatian Benevolent Fraternity 
Dai Nippon Butoku Kai (Military Virtue Society of Japan or Military 
‘Art Society of Japan) 
Daily Worker Press Club 
Deer alaiien Sooner (oe (between 1995 and 1940) 
ti 
Dennis Defense Commitree 


Everybody's Committee to Outlaw War 

Families of the Baltimore Smith Act Victims 

Families of the Smith Act Victims 

oseration of italian Was V tment nels uae (A macianisee 
ale Combettenti Italiani, Federasione degli Stati Uniti 


Friends of the New Germany ‘Freunde des Newen Deutschlaods) 
Friends of the Soviet Union ‘ 


Rae Tae Sot me group 


Hollywood Writers Mobilization for Defense 
Hungarian American Council for Democracy 
Hunganien Brotherhood 
Idaho Penson Union 
Indepensent Party (Seattle, Washington) 
(See Independent People's Party) 
Independent People’s Party 
(See Independent Party) 
Independent Socialist League 
Industrial Workers of the World 
International Labor Defense . 
International Workers Order, its subdivisions, subsidiaries and affiliates 


Japanese Association of America 

Japanese Overseas Central Society (Kaigar Dobo Chuo Kai) 

Japanese Overseas Convention, Tokyo, Jepan, 1940 

Japanese Protective Association (Recruiting Organization) 

Jefferson Schuol of Sovial Science, New York City 

Jewish Culture Society 

Jewish Peuple's Committee 

Jewish People’s Fraternal Order 

Jikyoku linkar (The Commuttee for the Crisis) 

Johnson Forest Group 
(See Johasonites) 

Johayonites 
(See Johnson: Forest Group) 

Jount Ants-Fascist Refugee Committee 

Joint Council of Progressive Italian-Americans, Inc. 

Joseph Wreydemeyer School of Social Science, St. Louis, Missourt 

Kiber Seinen Kar (Association of US. Citizens of Japanese Ancestry 
who have returned to America after studying in Japan) 

Knights of the White Camellia 

Ku Klux Kin 

Kytfhacuser, also known as Kyfhacuser League (Kyi haeuser Bund). 
Kyffheeuser Petlowsinp (Kytfhacuser Kametadschalt) 

Kyffhacuser War Relief (Kyithaeuser Kregshilfswerk) 

Labor Council for Negro Rights 

Labor Research Assuciation, Inc, 

Labor Youth League 

League for Common Sense 

League of American Writers 

Lictor Society (Italian Black Shirts) 

Macedonian-American People’s League 

Mario Morgiation Circle 

Maritime Labor Committee to Defend Al Lannon 

Maryland Congress Agninst Discrimination 
(See Committee to Abolish Discrimination in Maryland) 

Massachusetts Committee for the Bull of Rights 

Massachusetts Minute Women tor Peace (not connected with the 
Minute Women of the U.S. A. Inc.) : 

Maurice Braverman Defense Committee 

Michigan Civil Rights Federation 

Michigan Council for Peace 

Michigan School of Social Science 

Nanka Terkoku Gunvuden (Imperial Military Frends Group or South 
‘etn California War Veterans) 

Nations! Association of Mexican Americans (also known as Asuciacion 
Nacional Mexi¢o-Americana) 

Natwnal Blue Star Mothers of America (not to be confused with the 
Blue Star Mothers of America organized in February 1942) 

National Committce for Freedom of the Press 

National Committee for the Detense ot Political Prisoners 

National Committee to Win Amnesty for Smith Act Victims 

National Committee to Win the Peace 

National Conference on American Policy in China and the Far East (a 
Conference called by the Committee for a Democratic Far Eastern 
Policy) 

National Council of Americans of Croatian Descent 

National Council of American-Soviet Friendship 

National Federation for Constitutional Liberties 

Honal Ladue Conterence for Peace 

Natwnal Negro Congress 

National Negro Labor Council 

Nationalist Action League 

Nanionalist Party of Puerto Rico 

Nature Friends of America (sie 1935) 

Negro Labor Victory Committee 

New Committee for Publications 

Nichibei Kogyo Kaisha (The Great Fujii Theatre) 

North American Committee to Aid Spanish Democracy 

North American Spanish Aid Committee 

North Philadelphia Forum 

Northwest Japanese Association 

Ohio School of Social Sciences 

Oklahoma Committee to Defend Political Prisoners 

Oklahoma League for Political Education (see Communist Political 
Association) 

Original Southern Klans, Incorporated 

Pacific Northwest Labor School, Seattle, Washington 

Palo Alto Peace Club 

Partido det Pueblo of Panama (operating in the Canal Zone) 

Peace Infurmation Cemer 

Peace Movement of Ethiopia 


People’s Drama, Ine 

People's Educational and Press Association of Texas (see Communist 

al Association) 

People’s Fducational Association (incorporated under name Los Angeles 
Educational Association, Inc), also known as People's Educational 
Center, Peuple’s Caiversity. People's School 

People’s Institute of A\ J Religion 

Peuples Programs (Seattle, Wastungton) 

People’s Radio Foundation, Inc. 

People’s Rights Party 

Puladetphia Labor Committee for Negro Rights 

Paitadelphua School of Social Science and Art 

Photo League (New York City) 

Pittsburgh Arts Club 

Political Prisoners’ Welfare Committee 

Poloma Society of the WO 

Progressive German:Americans, also known 25 Progressive German. 
Americans of Chicago 

Proletarian Party of America 

Protestant War Veterans of the United States, Inc. 

Provisional Commuttee of Citizens for Peace, Southwest Arca 

Provisional Committee on Latin American Affairs 

Provisional Committee to Abolish Discrimination in the State of Mary 
lu 

(See Committee to Abolish Discrimination in Maryland) 

Puerto Rican Comite Pro Libertades Civiles (CLC) 

(See Comite Pro Derechos Civites) 

Puerturniquenos Unidos (Puerto Ricans United) 

Quad City Commuttee for Peace 

Queensbridge Tenants League 

Revolutionary Workers League 

Romanian-American Fraternal Society 

Kussian American Society, Ine. 

Sakura Kai (Patriotic Socety, or Cherry Association—composed of 
veterans of Kusso: fapanese War) 

Samuel Adams School, Boston, Massachusetts 

Santa Barbara Peace Forum 

Schappes Defense Commuttce 

Schnenderman-Darcy Defense Committee 

School of Jewish Studies, New York City 

Seattle Labor School, Seattic, Washington 

Serbian-Amenican Fraternal Society 

Serbian Vidovdan Ce 

Shinto Temples (litv 

Silver Sh 

Slavic Ce tS 

Slovak Workers Soc 

Slovenun- American 

Sovialist Workers Party, 
Workers Relief 

Socialist Youth League (see Workers Party) 

Sokoku Kai (Fatherland Society) 

Southern Negro Youth Congress 

Suiko Sha (Reserve Othvers Association, Los Angeles) 

Sveacuse Women for Peace 

Tom Paine School of Socril Scrence. Philadelphia, Pennsylvania 

Tom Paine School of Westchester, New York 

Trade Union Committe for Peace 
(See Trade Unionists for Pesce) 

Trade Uniomets for Pes 
(See Trade Union Committee for Peace) 

Tri-State Negro Trade ¢ 

Ukesiman- American Feo. 

Umon of Amencan Croatians 

Unwon of New York Veterans 

United American Spanish Aid Committee 

United Committee of Jewish Societies and Landsmanschaft Federations, 
also known as Coordination Committee of Jewish Landsmanschaften 
and Fraternal Organizations 

United Commuttee of South Slavic Americans 

United Defense Councs! of Southern California 

United Harlem Tenants and Consumers Organization 

United May Day Committee 

United Negro and Allied Veterans of America 

Veterans Against Dis:rimination of Civil Rights Congress of New 
York (see Civil Richts Congress ) 

Veterans of the Abrat nm Lincoln Brigade 

Virginia League for People’s Educatron (see Communist Political As- 
sociation) 

Voice of Freedom Committee 

Walt Whitman School of Social Science, Newark, New Jersey 

Washington Bookshop Association 

Washington Commuttce for Democratic Action 
Vashington Commutice to Defend the Bill of Rights 

Washington Commonwealth Federation 

Washington Pension Union 

Wxvnsin Conference on Social Legislation 

Workers Alliane (since April 1946) 

‘Workers Party. including Socialist Youth League 

Moen Soko Farband 
‘oung mumst’ League 

tive Home, Inc. 


Yougosla \ Seamen's Club, Ine. 
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Issues Presented for Review —.- 
Counterstatement of the Case 


Argument 
I. The Complaint is Barred by Laches 


II. Appellant’s Removal From His Federal Civilian Posi- 
tion Was Lawfully Effected 


A. The Inquiries Were Proper... 

B. Appellant Lacks Standing to Contest His Removal 

C. The Inquiries Were Material 

D. Appellant Was Discharged in Conformity With Air 
Force) Regulations) ees 


E. Appellant’s Pacey Did Not Violate the Veterans 
Preference Act — he 


F. Appellant’s ——s Was Not the Result of Ar- 
bitrary or Capricious Action — E 


Appellant Was Accorded Due Process of Law 


A. The Inquiries Were Not Unconstitutionally Vague 
and Overbroad So As to Amount to a Denial of 
Due Process of Law —______. — _ 


B. Appellant Was Not Compelled to Classify Innocent 
With Guilty Activity in Violation of His Rights —. 


C. The Administrative Proceedings Were Character- 
ized by Fairness and Impartiality —.__ 


IV. The Government Has Not “Abandoned” Any Portion 
of the Charges Against Appellant 
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ISSUES PRESENTED FOR REVIEW: 


In THE 


United States Court of Appeals 


FOR THE DISTRICT oF CoLUMBIA CIRCUIT 
No. 24,599 


ROBERT A. RODRIGUEZ, APPELLANT 
vv. 


ROBERT C. SEAMANS, JR., SECRETARY OF THE 
AIR FORCE, ET AL., APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


The complaint filed by plaintiff /appellant in the United 
States District Court for the District of Columbia on 
November 5, 1968, sought declaratory and injunctive re- 
lief from, and money damages and other relief for, the 
allegedly unlawful removal of appellant from his civilian 
position with the United States Air Force. The case was 
heard before Judge George L. Hart, Jr., on July 6, 1970, 
upon the cross-motions of the parties for summary judg- 


(1) 


2 


ment, and upon defendant/appellees’ motion to strike 
from the record certain references to the parties’ efforts 
to explore possible compromise settlement of the litiga- 
tion, and appellant’s opposition thereto. The Court found 
that the action of the Air Force in discharging appellant, 
and of the Civil Service Commissioners in sustaining the 
removal, was in conformity with the law, and not illegal, 
and on that ground denied appellant’s motion for sum- 
mary judgment and granted appellees’ motion for sum- 
mary judgment, by order dated July 22, 1970. The Court 
also denied as moot appellees’ motion to strike. 

Appellant noticed an appeal on July 28, 1970, from 
that order, and following an extension of time agreed to 
by appellees, filed his brief on November 18, 1970. 


THE PERTINENT FACTS ARE AS FOLLOWS: 


On October 21, 1963 appellant applied for a position 
as a general engineer, GS-13, and for the security clear- 
ance required for that position. In completing the requi- 
site application forms,> he was required to answer ques- 
tions concerning membership in Communist organiza- 
tions and organizations designated by the Attorney Gen- 
eral under Executive Order 10450.* 

On each official form he denied membership in, or affili- 
ation with, such organizations. In fact, however, he had 
been affiliated with the Young Communist League and 
the American Labor Party during the mid-1930’s, and 
so admitted under oath to an Air Force investigator in 
the course of an investigation concerning the position 
for which he had applied (and to which he was appointed 
on December 2, 1963). 


2 Standard Form 57 (Application for Federal Employment), Air 
Force Form 1150 (Security Certificate for Civilian Employment), 
and pesos of Defense Form 398 (Statement of Personal 
History). 


3 Civil Service Form 385, a list of such organizations, was attached 
to Form 1150, and appears as Exhibit B to appellant’s brief. 
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In that voluntary statement of April 16, 1964, appel- 
ant stated that he had belonged to the Young Commu- 
nist Leage (YCL) in approximately 1934-1936, that he 
had attended Meetings, distributed literature, and paid 
dues, and that he considered the YCL and the Communist 
Party, U.S.A., to be “synonymous.” He also admitted 
that in approximately 1936 he had been associated with 
the American Labor Party (ALP) and had attended 
some ALP rallies and meetings. Appellant stated that 
he had withheld this information because he felt that 
disclosure of the facts “would make any service to the 
United States Government impossible and make it im- 
Possible to secure unbiased hearings of the facts,’’+ 

In an adverse action of proposed removal, initiated by 
the agency on March 4, 1965 (J. A. Exh. I(A) ), appellant 
was charged with the making of intentional false state- 

bership on three official forms. Re 


charged with having falsified. J. A. Exh. I(B). 

On April 2, 1965 the agency advised appellant that 
the charges were sustained and that he would be removed 
from his position on May 14, 1965. Pursuant to the gov- 
erning regulation, appellant requested a grievance appeal 
and, accordingly, an Ad Hoc Committee was appointed 
by the Commander, Space Systems Division, to hear his 
case. 

A grievance hearing was conducted on May 27, 1965 
at the Los Angeles Air Force Station, El] Segundo, Cali- 


“Government Brief (hereafter, “Govt. Br. 
41-43. References to “T.” 
administrative heari 
Committee on May 2 
refer to appellant’s 
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fornia. Appellant was represented by counsel of his 
choice; no formal restrictions were placed upon the intro- 
duction of evidence, and no time limit was set. 

In his opening statement appellant’s counsel stated, “It 
is not going to be the position of [appellant] that a false 
statement was NOT made. This is quite obvious. . . 
[W]e will not disagree with the obvious fact that a false 
statement was made... .” (T. 9, 10.) 

Several witnesses, including appellant’s former super- 
visors, then testified as to his good character and prior 
work performance. (T. 11-75.) One of appellant’s former 
supervisors, Mr. Robert G. Oakes, testified as to the rea- 
sons why removal was determined to be an appropriate 
penalty in appellant’s case. Mr. Oakes was questioned 
in particular about a letter dated February 8, 1965, from 
Headquarters Air Force Systems Command, which letter 
read in relevant part as follows: 


While it is apparent that some penalty must be as- 
sessed [against appellant], there is insufficient in- 


formation available to this office to permit a deter- 
mination of what this penalty should be. 


The committee asked the witness’s opinion regarding the 
position Headquarters AFSC was taking in that letter. 
The witness testified that 


it was observed by either one of us or more than 
one of us at the time that the letter seemed to per- 
mit the selection of more than one penalty for the 
act.... [I]t was noted that the letter was sufii- 
ciently nonspecific as to create the opinion that Head- 
quarters AFSC had also reviewed whatever file there 
was available at that time and that we thought that 
this might be an expression from them in the way 
the letter was written that this might be an expres- 
sion to permit some alternative penalty other than 
dismissal and upon discussing this fact . . . a call 
was placed to Mr. King, Chief of Civilian Personnel 
[at Headquarters AFSC]. ... [H]e was not in.... 
Then I recall perhaps that there was a call returned 
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and . . . there was an indication in the telephone 
conversation that that office, or the Headquarters 
being familiar with the matter, would be receptive 
to something less than dismissal. (T. 51-53.) 


In the same connection, Colonel Clifford R, Silliman, 
another of appellant’s supervisors, testified that he had 
initiated the removal action against appellant “in com- 
pliance with the reg, after extensive consideration of 
the facts that were available,” (T. 63) and that in his 
opinion no alternative existed to taking such action. He 
stated that he had made a serious effort (including tele- 
phoning AFSC for clarification of the letter mentioned 
above) to determine whether an option for a lesser pen- 
alty existed, and concluded that no such option existed.* 
Moreover, Colonel Silliman affirmed that he had not ap- 
plied the regulation mechanically, and that he had acted 
only after consultation with appropriate, knowledgeable 
parties. (T. 68.) 

Thereafter, appellant in his own behalf testified that 
during the mid-1930’s he had been associated with the 
Young Labor Party (T. 86), and that when he was sub- 
sequently asked—on a 1948 civil service application— 
about present or prior affiliation with Communist and 
Communist-related organizations, he answered negatively, 
and did so intentionally. (T. 85.) He stated “on numer- 
ous [federal] forms after 1948 for various jobs and clear- 
ances up to and including . . . 1963” he answered the 
respective questions concerning membership in the same 
manner. (T. 87.) 

Appellant testified that he answered such questions 
negatively because “I had the feeling . . . that it would 


5T. 64. The witness testified that if he felt he could have in- 
voked a lesser penalty, he “would have given it very serious thought. 
I think falsification of any official document . . . is a serious offense. 
. .. I think the action I took speaks for itself. . . . If I had been 
able to have gotten anything specific or factual that would have 
given me strong support in going for a lesser penalty, I would 
have gone in that direction.” (T. 65-67.) 
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be difficult, if not impossible, to find anyone to accept me 
if such statements [concerning membership] were made.” 
(T. 94.) He admitted that he now knew his answers to 
the membership questions were wrong and that he under- 
stood the questions pertained to “any associations for any 
period of time” (T. 102). 

On June 22, 1965, the Committee issued its finding 
that appellant in fact deliberately falsified his answers 
to the inquiries put to him in three official documents 
and thereby violated Air Force Regulation 40-712 as 
charged. With respect to the penalty imposed, the Com- 
mittee concluded that “authority could/should have been 
obtained for assignment of a penalty Jess severe than 
removal.” (J. A. Exh. I(D)). The commanding officer, 
Major General Ben I. Funk, subsequently concurred in 
the Committee’s findings, and particularly noted that the 
falsifications were deliberate, in that appellant admittedly 
gave false answers out of fear that his opportunities for 
employment would have been diminished had he answered 
truthfully. Major General Funk found that the penalty 
of removal was appropriate and in accord with the ap- 
plicable regulation. (J. A. Exh. I (E)). 

Appellant thereafter filed an appeal to the Civil Serv- 
ice Commission. On September 9, 1965, the Commission’s 
Regional Appeals Officer found that the agency had met 
the procedural requirements of the regulation in its action 
against appellant, and that the removal penalty was justi- 
fied. (J. A. Exh. I(F).) 

Upon further appeal to the Civil Service Commission 
Board of Appeals and Review, both appellant and the 
agency submitted comments to the Board for its consid- 
eration. Upon review of the entire record in appellant’s 
case, the Board affirmed the decision of the Regional 
Office and sustained his removal. (Govt. Br. Exh. B.) 

Thereafter appellant through his attorney, and the 
American Federation of Government Employees (AFGE), 
filed several requests with the Civil Service Commission 
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to reopen and reconsider his case. Each such request was 
denied.* 

Appellant thereafter applied for, and on February 14, 
1968 was denied, reemployment with his former employ- 
ing installation, on the ground that no positions then 
existed for which outside applications could be considered. 
On March 25, 1968 the American Federation of Govern- 
ment Employees (which had intervened in his behalf) 
was advised that Headquarters, United States Air Force, 
had no authority to direct the installation to reemploy 
appellant and that no regulation permits the granting 
of a priority status to appellant. 

Appellant filed the instant suit on November 5, 1968. 

The section to which appellant was formerly attached? 
contained two GS-13 engineering positions at the time of 
appellant’s removal. His former position was filled by 
another employee on November 22, 1965; the other was 
filled on April 26, 1964 by a career employee having 
veteran’s preference and a service computation date pre- 


dating appellant’s. On July 1, 1967, the Space Systems 
Division (his former employer) merged with the Ballistic 
Systems Division to comprise a new organization known 
as the Space and Missile Systems Organization (SAMSO). 
This merger resulted in an overall cutback of approxi- 
mately 230 civilian positions. Since that time only one 


* Appellant filed the first 
on July 26, 1966. On Augus 
to the Commission in which 
support of his request for r 
1966, appellant claimed he 
of his removal. The Com 


ril 22, 1968, respectively. 


*The Reliability, Quality, and Personnel Subsystems Branch, 
Technical Integration Division of the Technical Requirements and 
Standards Office of the Air Force Space Systems Division. 
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engineering position in his former section has been filled 
(on December 17, 1967), by reassignment of an em- 
ployee classified as “surplus” on account of the reorgani- 
zation. Since its creation in 1967 SAMSO has filled com- 
petitively only three engineering positions; all others have 
been filled by surplus employees under reduction-in-force 
procedures. 

In a reduction of positions effective June 30, 1968, ap- 
pellant’s former position was abolished; two similar posi- 
tions were abolished thereafter. At present there is only 
one additional GS-13 engineering position in appellant’s 
former section. 

As of May 1970 SAMSO has been in the throes of a 
further reduction of over 100 positions. Three engineers 
are being separated and two others are being reassigned 
and demoted. Appellant’s former employer has averred 
that “because of severe budgetary restrictions and austere 
manning, it would be necessary to displace an employee 
currently on the rolls if [appellant] were to be restored 
to duty.” ® 


ARGUMENT 


I. The Complaint Is Barred By Laches. 


As the record clearly indicates, a substantial period of 
time (nearly three years) elapsed between the final ad- 
ministrative decision in appellant’s case and the institu- 
tion of this suit. No legally cognizable excuse has been 
tendered to explain this extensive delay which has re- 
sulted in prejudice to the appellees. 

To restate briefly for the Court’s convenience the rele- 
vant dates, the record shows that following removal from 
his position on May 14, 1965, appellant brought an ad- 
ministrative grievance proceeding under Chapter 40-712 
of the Air Force Regulations, under authority of which 
he was afforded a full evidentiary hearing including the 


5 Affidavits of William R. Burke, Chief, Civilian Personnel Office, 
dated April 24, and May 1, 1970 (J.A. Exh. II). 
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opportunity to offer, through counsel, exhaustive testi- 
mony and other evidence in his behalf.® 

Following a decision by the Commander, Major General 
Ben Funk, to remove him,” appellant appealed to the 
highest levels of the Air Force and thereafter to the Civil 
Service Commission, A fina] administrative decision up- 
holding his dismissal was rendered by the Civil Service 
Commission Board of Appeals and Review on December 
15, 1965.% After a lengthy but legally inconsequential 
exchange of correspondence between appellant and his 
union, and various government agencies, appellant filed 
the instant suit on November 5, 1968. 

Prior to his removal appellant had been employed by 
the Technical Requirements and Standards Office, Head- 
quarters Space Systems Division, United States Air Force, 
El Segundo, California. His former position was filled 
by another employee on November 22, 1965. 

After appellant had exhausted his administrative ap- 
peal, but before he brought this suit, the former Space 
Systems Division and the Ballistic Systems Division were 
merged (on July 1, 1967) to form the Space and Missile 
Systems Organization (SAMSO). 230 civilian positions 
were eliminated. 

On June 30, 1968 appellant’s former position was elim- 
inated in a reduction-in-force. Two similar engineering 
positions were subsequently abolished. 

Since 1967 all but three engineering positions have 
been filled by surplus employees under reduction-in-force 
procedures. SAMSO is at present undergoing a further 
reduction of over 100 positions, including the separation 
of three engineers and the reassignment and demotion of 
two others. The only engineering position filled in the 
Technical Requirements and Standards Office since July 
1967 was filled by the reassignment of a surplus em- 


° Chapter 40-712, section 5. The Regulation is appended as J.A. 
Exh. I(J). 


20J.A. Exh, I(E). 
" Govt. Br. Exh. B. 
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ployee under reduction-in-force procedures. Another GS- 
13 engineer, a veteran’s preference employee whose serv- 
ice computation dates predates appellant’s, was employed 
by the Technical Requirements and Standards Office at 
the time of appellant’s discharge and is still so employed. 
Another engineering position at the GS-13 level has been 
occupied continuously by Robert Brown since November 
20, 1966.2 

William R. Burke; Chief of the SAMSO Civilian Per- 
sonnel Office, has averred that “because of severe budg- 
etary restrictions and austere manning, it would be nec- 
essary to displace an employee currently on the rolls if 
[appellant] were to be restored to duty.” * 

Equitable considerations require that a case be dis- 
missed as barred by laches where a litigant fails to exer- 
cise reasonable promptness in seeking to enforce his al- 
leged rights, if the defendant is prejudiced and disad- 
vantaged by the plaintiff’s unreasonable delay. The bare 
fact of delay is well established in this case, and from 
the fact that appellant at no time offered any legally cog- 
nizable excuse for his nearly three year delay in bringing 
suit, unreasonableness may be inferred. The Court below 
had an ample basis upon which to dismiss the complaint 
as barred by laches (although its ruling in appellees’ favor 
was based upon other considerations), and it is submitted 
that this Court should affirm the decision of the District 
Court on that basis. 

There are, of course, circumstances which may operate 
to render certain kinds of delays excusable, and therefore 
not unreasonable. See, e.g., Duncan v. Summerfield, 102 
U.S. App. D.C. 185, 251 F.2d 896 (1957), where a dis- 
charged employee waited two years and eight months 
before instituting suit. There the Court held that the 
delay, which was shorter than appellant’s delay in bring- 
ing the present action, was excusable because Duncan was 


12 Affidavits of William R. Burke, dated April 24 and May 1, 1970, 
J.A, Exh, IT. 


13 Ibid. 
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awaiting the outcome of the pending case of Cole vy. 
Young, 351 U.S. 536 (1956), involving a federal em- 
ployee on similar grounds, and there was clear and con- 
vincing proof that Duncan, having contemplated the time- 
ly filing of a suit, heeded counsel’s advice to delay the 
suit pending a Supreme Court decision in Cole v. Young. 

Likewise, this Court in deciding that a discharged fed- 
eral employee was barred from bringing a reinstatement 
suit sixteen months after the final decision of the Board 
of Appeals and Review, was 


not impressed with plaintiff’s contention that by 
writing vitriolic letters about his discharge to var- 
ious influential people after his appeal was finally 
decided, he was acting diligently in a sincere effort 
to regain the position. 


* * * * 


It behooves a discharged employee to act diligently 
which plaintiff has failed to do. Plaintiff’s lack of 
diligence under these circumstances, where detri- 
ments were accumulating against the Government, 
constitutes laches which bars his claim even though 
we could decide otherwise that there is merit in his 
case. Grasse v. Snyder, 89 U.S. App. D.C. 352, 192 
F.2d 35 (1951).» 


There is not the least reason in the instant case for 
reaching any different result, Appellant makes no claim 
that exceptional circumstances prevented his filing suit in 
a timely manner. The period between the final adminis- 
trative decision in his case and the filing of suit, a period 


14 But compare Jones v. Summerfield, 105 U.S. App. D.C. 140, 265 
F.2d 124 (1959), cert. denied 861 U.S. 841 (1959), in which a dis- 
charged postal employee was held barred by laches where he delayed 
bringing suit for more than thirty-three months and, unlike Duncan, 
did not establish to a certainty that he was awaiting the Supreme 
Court review of Cole v. Young. 


5 See also Wunderle v. Kimball 
707 (1952), a 
years of writing letters, 
reinstatement and was held barred by 
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of some thirty-five months, was punctuated only by pro- 
tracted correspondence with various government agencies. 
That appellant chose to write letters instead of seeking 
judicial enforcement of his alleged rights cannot render 
his delay reasonable. See Grasse v. Snyder, supra. 

Laches assumes a particular importance in the context 
of public employment, since the work of the government 
must go on in any event. If an employee is discharged 
and fails to take prompt and effective action toward re- 
instatement, the government cannot be expected to hold 
open his former position indefinitely. At some point a re- 
placement must be employed, given the necessary train- 
ing, and furnished a suitable salary. This applies with 
special force to a position such as appellant’s, involving a 
great deal of technical training and specialized expertise. 

Moreover, appellant’s unreasonable delay has substan- 
tially inflated the back pay to which he might ultimately 
be entitled, and as such constitutes an additional item of 
detriment to the government. His back salary during 
such period of delay would amount to more than $41,500 
(less any earnings he may have received elsewhere during 
such period) payable from the public treasury for serv- 
ices not performed, and for which one salary had already 
been paid to some other person. 

Finally, while at the time of appellant’s dismissal his 
former position at once required a replacement, during 
the period of his delay that position, and other similar 
positions, were abolished. If as a result of the present 
litigation reinstatement were ordered, an innocent and 
capable employee would have to be discharged. See affi- 
davits of Burke dated April 24, and May 1, 1970, J.A. 
Exh. IL. 


As this Court stated in Grasse, supra: 


[t]he Government correctly argues that the appeal 
decision by the [Civil Service] Commission was final, 
that the position in question was one which obviously 
required and received a replacement, that, if the re- 
quested mandatory injunction issues . . ., some pres- 
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ent employee must be dismissed to make room for 
plaintiff, and the Government must pay the large 
sum of accumulated salary demanded by plaintiff in 
double disbursements for one position. 89 U.S. App. 
D.C. at 354, 192 F. 2d at 37-38. 


Bach of these factors is present in the instant case, and 
for the foregoing reasons the suit should be dismissed as 
barred by laches, 


II. Appellant’s Removal From His Federal Civilian Posi- 
tion Was Lawfully Effected. 


Even if the complaint were not barred by laches, ju- 
dicial review of the administrative decision should be 
limited to a determination that appellant’s removal was 
effected in substantial compliance with the applicable 
statutes and implementing regulations, and that the offi- 
cials responsible for the decision acted neither arbitrarily 
nor capriciously.** 


A. The Inquiries Were Proper. 


Executive Order 10450," “Security Requirements for 
Government Employees”, provides that the appointment 
of every civilian officer or employee in any department or 
agency of the government shall be made subject to in- 
vestigation. The Order further provides that investiga- 
tions conducted in accordance therewith shall be designed 
to develop information as to whether the employment in 
the Federal Service of the person being investigated is 
clearly consistent with the interests of national security. 

Such investigations shall relate to ( among other things) 
membership in, or affiliation or sympathetic association 


16 See Powell v. Brannan, 91 U.S. App. D.C. 16, 196 F.2d 871 
(1952) ; Williams v. Cravens, 93 U.S. App. D.C. 380, 210 F.2d 874 
(1954), cert. denied 348 U.S. 819 (1954) ; Boylan v. Quarles, 98 U.S. 
App. D.C. 337, 235 F.2d 834 (1956) : Saggau v. Young, 100 U.S. App. 
D.C. 3, 240 F.2d 865 (1956) ; Hargett v. Summerfield, 100 U.S. App. 
D.C. 85, 248 F.2d 29 (1957), cert. denied 353 U.S. 970 (1957). 


73 C.F.R. 736 (App. Br. Exh. A). 
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with, any Communist organization. Such membership is 
but one of the factors to be considered in connection with 
the employment or retention in employment of individ- 
uals in the federal service. Under the Executive Order 
there is no prohibition as such on membership or any pre- 
sumption of disqualification arising from such member- 
ship. The Order contemplates a precise determination of 
the nature of the organization to which an applicant be- 
longs (or belonged), as well as a precise determination 
of the quality and duration of the membership, including 
the applicant’s knowledge of and commitment to the or- 
ganization’s goals, and his activities in its behalf. 

The several forms which appellant was required to 
complete * in applying for a sensitive noncritical civilian 
position with the ‘Air Force contained inquiries relating 
to many of the factors set forth in Executive Order 10450. 
Each of these inquiries (when properly answered) is de- 
signed to assist the employing agency in determining 
whether there are any leads to be pursued or further 
investigation to be conducted. Obviously, just as informa- 
tion which appears to be disqualifying on its face may 
prove to be innocent upon further investigation, so may 
apparently innocent information ultimately disqualify an 
applicant after an investigation reveals the complete facts 
in context. In either event, however, the pertinent obser- 
vation is that the employing agency is charged by Execu- 
tive Order 10450 with the responsibility of reaching its 
own decision based upon accurate information supplied 
both by the applicant and—where necessary—by addi- 
tional investigation prompted by an applicant’s truthful 
answer to an inquiry. The Executive Order does not con- 
template that an employing agency must place its trust 
in an individual based solely upon the unverified repre- 
sentations on his job application; on the contrary, the in- 
vestigatory requirement would appear to forbid such a 
practice. 


18 Standard Form 57, dated October 21, 1968; Air Force Form 
1150, dated December 2, 1963; Department of Defense Form 398, 
dated April 18, 1964. 
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B. Appellant Lacks Standing to Contest His Removal. 


An applicant may not escape the consequences of a 
deliberate falsification on the grounds that had he told 
the truth, the answer would not have disqualified him 
from employment. See United States v. Quirk, 167 F. 
Supp. 462 (E.D. Pa. 1958), affirmed 266 F.2d 26 (3rd 
Cir., 1959). 

In Dennis v. United States, 384 U.S. 855 (1966) ,”” 
a case involving six individuals who were indicted for 
conspiracy in filing false affidavits under a statute ™ that 
required them to attest to nonmembership in the Commu- 
nist Party, the Court stated: 


Petitioners seek to distinguish these cases on the 
ground that in the present case the constitutional 
challenge is to the propriety of the very question— 
Communist Party membership and affiliation—which 
petitioners are accused of answering falsely. We re- 
gard that distinction as without force. The govern- 
ing principle is that a claim of unconstitutionality 


will not be heard to excuse a voluntary, deliberate 
and calculated course of fraud and deceit. One who 
elects such a course as a means of self-help may not 
escape the consequences by urging that his conduct be 
excused because the statute which he sought to evade 
is unconstitutional.” 


And in Kay v. United States, 303 U.S. 1 (1937), the 
Supreme Court upheld the conviction of an individual for 
making false statements in connection with the Home 
Owners’ Loan Act of 1933, without passing on the claim 
that the Act was invalid. The Court stated, 


When one undertakes to cheat the Government or to 
mislead its officers, or those acting under its author- 
ity, by false statements, he has no standing to assert 
that the operations of the Government in which the 

19 Reversed and remanded on other grounds. 

2029 U.S.C. §159(h), repealed September 14, 1959. 

22 384 U.S, at 867. 
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effort to cheat or mislead is made are without consti- 
tutional sanction.” 


C. The Inquiries Were Material. 


As set forth in detail in defendants’ Statement of Ma- 
terial Facts," appellant intentionally and deliberately 
gave false answers to the inquiries relating to member- 
ship in Communist and certain other organizations in 
order to obtain an appointment to, and clearance for, a 
sensitive noncritical position with the Air Force. It was 
in reliance upon the truthfulness of those answers that 
appellant was hired, and it was because of the false na- 
ture of those answers that he was discharged. 

Since the questions falsified by appellant were designed 
to develop information as to whether his employment in 
the federal service was clearly consistent with the inter- 
ests of the national security, they were both material and 
relevant questions bearing on appellant’s suitability for 
federal employment under the standards of Executive Or- 
der 10450. 

Courts have repeatedly held that inquiries into an ap- 
plicant’s memberships and affiliations in Communist or- 
ganizations are material. The refusal of an applicant to 
answer questions relating to membership in Communist 
organizations has been held sufficient to deny admission 
to the bar, Konigsberg v. State Bar, 366 U.S. 36 (1961), 
rehearing denied 368 U.S. 869 (1961), or to refuse to 
grant a radio operator’s license, Borrow v. Federal Com- 
munications Commission, 109 U.S. App. D.C. 224, 285 
F.2d 666 (1960), cert. denied 364 U.S. 892 (1960).™ 


22303 U.S. at 6. 
23 J.A. 48-51, 58-61. 
24 The Court in Borrow stated: 


Borrow says his First Amendment rights are being infringed. 
We cannot agree. His right to be a licensed radio operator is 
not unlimited, merely because of the First Amendment. Quali- 
fications of character, reliability, and judgment apply. The 
public interest must be served. He desires to operate a facility 
which in the public interest is necessarily licensed by the Gov- 
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In Beilan v. Board of Education, 357 U.S. 899 (1958), 
rehearing denied 358 U.S. 858 (1958), the Supreme 
Court upheld the removal of a teacher who refused to 
answer whether he had been the Press Director of the 
Professional Section of the Communist Political Associa- 
tion in 1944. The Court ruled that the question went to 
the issue of the teacher’s fitness and suitability to serve 
as such and held that his refusal to answer was sufficient 
grounds for him to be insubordinate and lacking in frank- 
ness and candor. Similarly, in Garner v. Board of Pub- 
lic Works, 341 U.S. 716, 720 (1951), rehearing denied 
342 U.S. 843 (1951), the Court held that a municipal 
employee could be required on pain of dismissal to respond 
to an inquiry probing into matters relevant to his fitness 
and suitability for employment and that present mem- 
bership in the Communist Party was such a matter. And 
in Lerner v. Casey, 357 U.S. 468 (1958), a subway con- 
ductor was discharged by the City of New York for re- 
fusing to answer on Fifth Amendment grounds whether 
he was then a member of the Communist Party. The Su- 
preme Court held that he was lawfully dismissed in that 
his refusal to answer created doubt as to his reliability, 
just as if he had refused to give other information about 
himself which might have been relevant to his employ- 
ment. 357 U.S. at 476. 

Harrison v. McNamara, 228 F. Supp. 406 (D. Conn., 
1964), affirmed per curiam 380 U.S. 261 (1965), involved 
a Navy Department employee who, like appellant herein, 
was discharged from his civilian position for falsifying 
the fact of former membership in, and association with, 


ernment. He has affirmative standards to meet in order to 
secure a license, just as do doctors, lawyers, barbers, and lenders 
of money. An unqualified right to pursue any chosen occupa- 
tion, merely by reason of the First Amendment, is a wholly 
untenable proposition. As the [Supreme] Court observed in 
American Communication Association v. Douds [389 U.S. 382 
(1950) ], the Amendment “does not require that he be permitted 
to be the keeper of the arsenal.” 


109 U.S. App. at , 285 F.2d at 670. 
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Communist organizations.» Harrison admitted making 
false statements on his personnel forms but asserted by 
way of defense that the false statements were uninten- 
tional and immaterial. The Court, in sustaining his re- 
moval, held that “the truthfulness of a man is material 
in estimating his reliability.” 228 F. Supp. at 408. 

The relevance of inquiries into such past conduct as 
an aid in determining the present character and fitness of 
the applicant for federal employment is supported by 
Garner v. Los Angeles Board, supra, where the Supreme 
Court stated: 


Past conduct may well relate to present fitness; past 
loyalty may have a reasonable relationship to future 
trust. Both are commonly inquired into in determin- 
ing fitness for both high and low positions in private 
industry and are no less relevant in public employ- 
ment... .” 


The materiality of the inquiries in the instant case was 


at once recognized by the District Court. At the pro- 
ceedings below, Judge Hart illustrated the point as fol- 
lows: 


Someone might, for example, in an office, steal 50 
cents. Well, stealing 50 cents, so what? But stealing 
is what is bad. They might have been the finest em- 
ployee on earth, but you can’t afford to have them 
around. .. .” 


D. Appellant Was Discharged in Conformity With 
Air Force Regulations. 


The Air Force did not violate its own regulations in 


removing appellant from a sensitive non-critical civilian 
position in its Space Systems Division for falsifying his 


2 Harrison was additionally charged with falsely denying that 
he had ever been “arrested, charged or held” by law enforcement 
officers. 


2¢ 841 U.S. at 725. 
27 J.A, 92. 
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Application for Federal Employment (Standard Form 
57), his Security Certificate for Civilian Employment 
(Air Force Form 1150), and his Statement of Personal 
History (DD Form 398). 

On April 16, 1964 appellant, in a statement to Air 
Force investigators,* admitted his membership in the 
Young Communist League between 1934 and 1936 and his 
association with the American Labor Party in 1936. In 
that statement appellant stated that he had withheld the 
facts of such memberships because he felt that disclosure 
would render service with the government impossible and 
because he did not believe that he could secure an unbiased 
hearing. He also stated to the investigator that at the 
time of his membership in the Young Communist League 
he considered that organization to be “synonymous” with 
the Communist Party, U.S.A. 

During the grievance appeal following his removal from 
federal employment, his counsel stated at the outset that 
appellant was not taking the position that a false state- 
ment was not made and that appellant did not contest 
“the obvious fact” that a false statement was made.” 

As a witness in his own behalf during that appeal, ap- 
pellant admitted that not only did he intentionally falsify 
the said official documents, but that he had previously 
falsified the same questions on previous documents in 
early federal civilian and defense contractor’s employ.” 
And the committee appointed to hear his appeal concluded 
on the evidence presented that the falsifications were 
deliberate.™ 

Air Force Regulation 40-712 ( 193), under authority 
of which appellant was discharged, provides in pertinent 
part as follows: 


78 Govt. Br. Exh. A. (Appellant subsequently reaffirmed the ac- 
curacy of the 1964 statement in his correspondence of March 12, 
1965 [J.A. Exh. I(B), p. 2].) 


7 T. 9-10. 
80 T. 85-87. 
31 J.A, Exh. 1(D). 
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7. Removal is the most serious type of adverse ac- 
tion. ... Before it is initiated, the facts and cir- 
cumstances in an individual case must be care- 
fully analyzed and must support the conclusion 
that the employee has clearly demonstrated his 
unwillingness or refusal to conform to the rules 
of conduct, and that the action is appropriate for 
the offense and fully warranted... - Normally, a 
progression of disciplinary measures is applied in 
an effort to rehabilitate an employee before decid- 
ing to remove him. Removal actions for miscon- 
duct after appointment of the employee must be 
preceded by such progressive disciplinary meas- 
ures as oral admonishment, official reprimand, and 
suspension unless the misconduct is so serious or 
the violation of rules and regulations so flagrant 
that removal for a first or second offense is clearly 
warranted. The table of offenses must be followed 
in arriving at a decision to propose a removal 
based on misconduct. 


° A ° e 


[The Table of Offenses and Penalties] explains the 
offenses and the range of penalties for first, sec- 
ond, and third offenses. . . . [Alppropriate disci- 
plinary action will be determined in accordance 
with [the table]. The table will not be used me- 
chanically. (Emphasis supplied. ) 


The Table of Offenses and Penalties, so far as perti- 
nent, provides as the mandatory penalty for “False State- 
ments, Misrepresentation, Major,” first offense, “Re- 
moval.” A major offense includes “falsification . . . or 
concealment of a material fact in connection with any 
official document. . . .” 

The Air Force scrupulously observed these regulatory 
provisions. Before removal action was initiated, the facts 
and circumstances concerning appellant’s case were the 
subject of careful analysis, intense thought, and consider- 
able soul-searching. (See the testimony of Colonel Clifford 
R. Silliman in this connection.) Moreover, the Ad Hoc 


32 T, 68-69. 
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Committee appointed to hear appellant’s case likewise af- 
forded him the careful analysis demanded by the regula- 
tion, and found that the facts and circumstances sup- 
ported the action taken** The same conclusion was 
reached by the commander of the installation * and on 
review by the Civil Service Commission.» 

That appellant had “clearly demonstrated his unwilling- 
ness or refusal to conform to the rules of conduct” is, in 
our view, so apparent that it needs no discussion. But 
since appellant alleges that the case against him was 
deficient in this respect, it should be noted that he was 
discharged not for a single instance of deliberately falsi- 
fying a material fact (although under the Regulation he 
could have been), but for three Separate such instances, 
which—by appellant’s own admissions *__were part and 
parcel of an ongoing course of conduct intended to conceal 
from his employer his past affiliations, 

The Air Force did not err in failing to apply “a pro- 
gression of disciplinary measures” before Separating ap- 
pellant from employment. This approach, which in con- 
text relates to minor, everyday offenses where a whole 
range of penalties may be employed, has no bearing upon 
“serious” or “flagrant” violations. (See italicized portion 
of paragraph 9, p. 20 supra.) In appellant’s case removal 
was at least “warranted,” if not required, within the 
meaning of the regulation. 

Appellant has been afforded all the rights to which he 
was entitled under the regulations. He Was issued a 
notice letter advising him of the reasons for his removal, 
was given an opportunity to answer and to present his 
case orally and in writing, and was advised of his appeal 


3 J.A. Exh. I(D). 

4 J.A. Exh. I(E). 

35 J.A. Exh. I(F), Govt. Br. Exh. B. 
36 App. Br. 25. 

**'T. 85-87, Govt. Br. Exh. A. 
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rights to the Civil Service Commission. In addition he 
was represented by counsel at all stages of the adminis- 
trative proceedings herein. 

There is no factual basis in the record for appellant’s 
claim that in 1948 he “voluntarily reported on official 
forms filed with the United States Army that he had been 
a member of the [Young Communist] League and the 
Almerican] L[abor] Plarty]....” On the contrary, the 
record is silent concerning any disclosure of his former 
associations until 1964, when he was approached by offi- 
cers of the OSI concerning an investigation to determine 
his eligibility for reinstatement. Appellant’s testimony 
before the Ad Hoc Committee (T. 85-87) reveals that he 
consistently falsified questions concerning former affilia- 
tions with the Young Communist League and the Ameri- 
can Labor Party until questioned by the OSI in 1964. 

Even if he did in fact “volunteer” such information to 
the Army in 1948, it is difficult to fathom how that 
isolated fact could excuse, mitigate, or otherwise bear on 
the finding that when asked on official application forms 
in 1963-1964 about such affiliations, he deliberately falsi- 
fied his answers. As Judge Hart appropriately observed, 


You cen file one statement with one section of the 
Government and it never in a thousand years would 
get to another section. (J. A. 80.) 


Moreover, appellant’s decision not to prejure himself fur- 
ther in the course of the 1964 Air Force investigation 
does not alter the fact that he had earlier committed 
deliberate falsifications under oath. 


E. Appellant’s Discharge Did Not Violate the Veteran’s 
Preference Act. 


Appellant’s removal for falsification did not violate 
5 U.S.C. § 7512, which provides that veteran’s preference 
eligibles shall be discharged only for such cause as will 


38 App. Br. 12, J.A. 39. 
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Promote the efficiency of the service.” By falsely denying 
his former memberships, appellant effectively prevented 
the government from carrying out its statutory duty to 
investigate and to independently evaluate such member- 
ships in terms of suitability. 

The investigative process is clearly an integral part 
of the efficient operation of the government service, since 
if it is precluded from investigating the suitability of 
applicants for federal employment, the government will 
be unable to hire competent, qualified employees. For that 
reason the making of false statements in applications for 
federal employment, and other documents relating to em- 
ployment, has long been held to constitute grounds for 
the removal of federal employees.” 


F. Appellant’s Discharge Was Not the Result of 
Arbitrary or Capricious Action. 


Moreover, the record is devoid of any suggestion that 
any federal official, at any stage in the consideration of 
appellant’s administrative case, acted either arbitrarily 
or capriciously. The initial decision to remove appellant 
from his federal position was made by Colonel Clifford R. 
Silliman, Chief of the Technical Requirements and Stand- 
ards Office of the Space Systems Division, only after an 
extensive review of the factual and procedural aspects of 
appellant’s case, and after considerable consultation with 
other responsible organizations within the Department of 
Defense (T. 63-69). The record reveals (T. 65-69) that 


See United States v. Marzani, 71 F. Supp. 615, 620 (D_D.c. 
1947), affirmed 83 U.S. App. D.C. 78, 168 F.2d 133 (1948), affirmed 
335 U.S. 895 (1948). 


See Harrison v. McNamara, 278 F. Supp. 406 (D. Conn., 1964), 
affirmed per curiam 880 U.S. 261 (1965) ; Kohlberg v. Gray, 93 U.S. 
App. D.C. 97, 207 F.2d 35 ( 1953), cert. denied, 346 U.S. 937 (1954) ; 
Mendelson v. Macy, 123 U.S. App. D.C. 43, 356 F.2d 796 (1966). 
See also, Helms v. United States, 167 Ct. CL 423 (1964), cert. 
denied, 381 U.S. 943 (1965) ; Powers v. United States, 169 Ct. Cl. 
626 (1965) ; Vitarelli v. Seaton, 102 U.S. App. D.C. 316, 253 F.2d 
$38 (1958), reversed on other grounds 359 U.S. 535 (1959). 
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the possibility of invoking a lesser penalty was considered 
at length and was rejected. 

At appellant’s behest, an Ad Hoc Committee was con- 
vened to review the facts and circumstances surrounding 
his removal. Toward that end, an evidentiary hearing 
was held on May 27, 1965, at which time appellant—rep- 
resented by counsel—was afforded an opportunity to pre- 
sent any and all evidence and testimony in his behalf. 
No formal restrictions were placed on the amount or 
kinds of evidence and testimony that could be introduced, 
and no time limits were set (T. 3-6). The lengthy tran- 
script of that hearing attests to the fact that the commit- 
tee members took an active interest in appellant’s case. 
The Committee accepted and considered all proffered evi- 
dence relating to appellant’s financial circumstances and 
community reputation (T. 79, 103). The government did 
not contest that he was an outstanding and technically 
qualified employee. 

Nevertheless, the Committee recommended that appel- 
lant’s removal be sustained because of the material nature 
of the inquiries which the Committee found had been 
deliberately falsified. Making such a determination was 
well within the discretion of the Committee and was in 
fact the reason for which it had been convened. 

The Committee’s recommendations were then reviewed 
by Major General Funk, the Commander of the installa- 
tion. Only after he had “reviewed the complete record 
and considered all the facts, evidence, letters, testimonies 
and reports related to [appellant’s] removal” did Funk 
determine that the removal should be sustained. He as- 
signed the following reasons: 


a. By your admission your negative answers to ques- 
tions referred to with deliberate falsifications be- 
cause you were fully aware that your opportunity 
for employment would have been diminished had 
you answered the questions truthfully. 

. I find that the penalty imposed was appropriate 
and in accord with applicable rules and regulations. 
J.A. Exh. I(E). 
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On appeal to the Civil Service Commission, the San 
Francisco regional appeals examiner, J. D. McWilliams, 
conducted a hearing on September 2, 1965. Although ap- 
pellant was advised that he would be permitted to present 
additional pertinent evidence and statements, he offered 
no witnesses in his behalf other than his wife, and relied 
principally on the record developed below. Appellant con- 
tended, per counsel, that the agency failed to follow its 
own regulations and invoked a too severe penalty. On 
September 9, 1965 the Commission’s Regional Appeals 
Officer issued his decision (J.A. Exh. I(F)). He found 
that the procedural requirements of the regulations had 
been met by the agency in effecting plaintiff’s removal, 
that the charges were sustained by the evidence, and that 
the removal penalty was justified. Accordingly, he rec- 
ommended that no change be made in the removal action. 
Plaintiff was advised of his further right of appeal to 
the Commission’s Board of Appeals and Review, Wash- 
ington, D. C. 

Upon further appeal to the Civil Service Board of Ap- 
peals and Review, the agency’s removal of appellant was 
Once again sustained, and appellant was so advised on 
December 15, 1965 (Government Br. Exh. B). The Board, 
as was customary, conducted no further hearings, al- 
though at its discretion it could have done so." In view 
of the exhaustive content of the records, it would be 
ludicrous to suggest that a decision by the Board not to 
further burden it with more detail was “arbitrary.” 

Finally, appellant requested the Civil Service Commis- 
sion to reconsider his case. The Commissioners advised 
appellant on October 26, 1966 that they “have found no 
reasons sufficient to warrant a review of the [Board of 
Appeals and Review] decision and have therefore declined 
to reopen the appeal.” Such a declination was a matter 


«.“The Board of Appeals and Review shall review the record of 
the proceedings and all relevant written representations. There is no 
right to a hearing before the Board. The Board may, in its discre- 
tion, afford the parties an opportunity to appear personally and 
present oral arguments and representations.” 5 CFR. § 772.307 (b). 
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solely within their discretion and cannot be characterized 
as arbitrary, particularly in view of the fact that this 
case had already been reviewed by four levels of authority 
and the removal had been sustained by each. 


III. Appellant Was Accorded Due Process Of Law. 


A. The Inquiries Were Not Unconstitutionally Vague 
and Overbroad So As to Amount to a Denial of Due 
Process of Law. 


It cannot be seriously contended that the questions of- 
fended appellant’s constitutional rights merely because 
they solicited information material to his suitability for 
employment, even though in so doing they may have en- 
compassed both legal and illegal activities. As the Su- 
preme Court stated in Konigsberg v. State Bar: 


We likewise regard as untenable petitioner’s conten- 
tions that the questions as to Communist Party mem- 
bership were made irrelevant either by the fact that 
bare, innocent membership is not a ground for dis- 
qualification or by petitioner’s willingness to answer 
such ultimate questions as whether he himself be- 
lieves in violent overthrow or knowingly belonged to 
an organization advocating violent overthrow. The 
[State Bar] Committee’s Chairman’s answer to the 
former contention was entirely correct: 


“If you answered the question, for example, that 
you had been a member of the Communist Party, 
the Committee would then be in a position to 
ask you what acts you engaged in to carry out 
the functions and purposes of that party, what 
the aims and purposes of that party were, to 
your knowledge, and questions of that type. You 
see, by failing to answer the initial question 
there certainly is no basis and no opportunity 
for us to investigate with respect to the other 
matters to which the initial questions might very 
well be considered preliminary.” 


And the explanation given to petitioner’s counsel by 
another Committee member as to why Konigsberg’s 
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testimony about ultimate facts was not dispositive 
was also sound: 


“TIjf Mr. Konigsberg had answered the question 
that he refused to answer, an entirely new area 
of investigation might be opened up, and this 
Committee might be able to ascertain from Mr. 
Konigsberg that perhaps he is now and for many 
years past has been an active member of the 
Communist Party, and from finding out who 
his associates were in that enterprise we might 
discover that he does not advocate the over- 
throw of this government by force and Violence, 
I am not saying that he would do that, but it is 
a possibility, and we don’t have to take any wit- 
hess’ testimony as precluding us from trying to 
discover if he is telling the truth. That is the 
point.” 


The questions are not comparable to the statutes found 
unconstitutional for overbreadth in Aptheker v. Secretary 
of State, 378 U.S. 500 (1964), where “unknowing” and 
“Innocent” Communist Party members were prohibited 
from obtaining or using a passport, or Keyishian v. 
Board of Regents, 385 U.S. 589 (1967), where “non- 
active” Communist Party members were disqualified from 
the position of school teacher. 

That consideration of membership under these condi- 
tions could not suffer from overbreadth was recognized in 
Aptheker.* There, the Supreme Court struck down as 
unconstitutional Section 6 of the Subversive Activities 
Control Act of 1950, which section made it unlawful for 
any member of the Communist Party to apply for or use 
a passport. The Court noted: 


In addition to the absence of criteria linking the bare 
fact of membership to the individual’s knowledge, 
activity, or commitment, section 6 also excludes other 
considerations which might more closely relate the 


“? 366 U.S. at 47. 
“S378 U.S. at 512-513. 
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denial of passports to the stated purpose of the legis- 
lation.“ 


And the Court specifically pointed to the Federal Em- 
ployee Loyalty Program as an example of “less drastic” 
means of achieving the Congressional objective. 

The questions asked of appellant are easily distinguish- 
able from the oath found invalid in Cramp v. Board of 
Public Education, 368 U.S. 278 (1961), which required 
each state employee to swear (among other things) that he 
had never knowingly lent his “aid, support, advice, coun- 
sel or influence” to the Communist Party. The Court 
found that the oath in Cramp 


says nothing of membership or affiliation with the 
Communist Party, past or present. The provision is 
completely lacking in these or other terms suscep- 
tible of objective measurement.“ 


Similarly, in Baggett v. Bullitt,” Elfbrandt v. Rus- 
sell,* and Whitehill v. Elkins,” public employees were re- 


quired to take a disclaimer oath as a condition of employ- 
ment, the purpose being to regulate associational activi- 
ties. Since the disclaimer oaths in each case were found 
to be vague and overbroad, they reached and regulated 
conduct which was both permissible and impermissible 


4378 US. at 511. 


45“In determining the constitutionality of section 6, it is also 
important to consider that Congress has within its power “less 
drastic” means of achieving the Congressional objective of safe- 
guarding our national security. Shelton v. Tucker, 364 U.S. 123, 
provides an example. Under Executive Order No. 9835 [the prede- 
cessor to Executive Order 10450], membership in a Communist 
organization is not considered conclusive but only as one factor to 
be weighed in determining the loyalty of an applicant or employee.” 
378 U.S. 512-518 (Court’s footnote omitted) . 


46 368 U.S. at 286. 
47377 U.S. 360 (1964). 
48 384 U.S. 11 (1966). 
4° 389 U.S. 54 (1967). 


29 


through the threatened sanctions of dismissal and/or 
prosecution for perjury. 

By contrast, the purpose of the questions in the instant 
case is not to regulate conduct by exacting obedience to 
an ill-defined rule under threat of refusing employment, 
of dismissal, or of criminal sanctions; rather, the purpose 
is merely to seek information relevant to employment 
suitability. The applicant was permitted—in fact in- 
vited—to respond with any explanation he wished to offer. 


B. Appellant Was Not Compelled to Classify Inno- 
cent With Guilty Activity in Violation of His Rights. 


The questions relating to membership did not require 
a mechanical “yes” or “no” answer. On the contrary, the 
inquiries invited remarks, and a place for such remarks 
was provided. Appellant could and should have acknow]l- 
edged his former associations and offered a statement ex- 
plaining the background and nature thereof. It is prob- 
able that he would have been the subject of further in- 
vestigation; and if the investigation revealed that his al- 
legations were true, it is likely that he would not have 
been barred thereby from a federal position or from ob- 
taining a security clearance, 

Appellant chose not to take the course of full disclos- 
ure. Instead, he elected to embark on a deliberately cal- 
culated course of falsification, in order to misrepresent 
to the government the real nature of his activities during 
the Depression years. 

There is no basis in fact for appellant’s novel assertion 
that it was “ ‘the unlawful, subversive activities of the 
Communist Party of the post—1940’s’ . . . [that] the 
Government presumptively intended to cover in its official 
questionnaires in 1963, 1946.” Not only do the in- 
quiries on their face solicit information relating to af- 
filiations at any time, but it is pertinent to appreciate 
that appellant was well aware, at all times pertinent, 
that his activities of the 1980’s fell within the purview 


50 App. Br, 18. 
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of those inquiries. For purposes of illustration, it is per- 
tinent to juxtapose appellant’s answers to the questions 
he was found to have falsified, with appellant’s sworn 
statements of record. 


STANDARD FORM 57 


23. Are you now, or have you ever been, a member of 
the Communist Party, U.S.A., or any Communist or- 
ganization? 


Appellant’s answer: “No.” 


DD FORM 98 

. Are you now or have you ever been a member of the 
Communist Party U.S.A., or any Communist organi- 
zations anywhere? 
Appellant’s answer: “No.” 
Compare his remarks elsewhere: 
“I was approached by a friend . . . to become a mem- 
ber of the Young Communist League. ... I joined 
the organization .... [A]t that time the YCL and 
the CP to me were synonymous. .. .”* 


* * * * 


“Q. Did you... join the Young Communist League? 
A. Yes.” ® 


AIR FORCE FORM 1150 
I certify that: 


1. I have read the list of organizations contained in 
CSC Form 385, “Organizations Designated by Attor- 
ney General.” 

(CSC Form 385 * was attached to AF-1150 and con- 
tained the following entries among others: 


51 Govt. Br. Exh. A., p. 42 infra. 
52 T. 86. 
53 App. Br. Exh. B. 
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“Communist Party, U.S.A., its subdivisions, sub- 
sidiaries, and affiliates. .. . 
“Young Communist League’’) 


2. I have entered under “Remarks” below, the names 
of the organizations from the above-mentioned list 
of which I am or have been a member, or by which 
I am or have been employed. 


- I have entered under “Remarks” below, the names of 
the organizations in whose activities I have partici- 
pated. I understand that it is necessary for me to 
include the following activities: 


a. Attendance or presence at organizational or so- 
cial activities or activities which they sponsored. 
Appellant gave no response to these inquiries, al- 
though he could and should have provided perti- 
nent information. Compare his sworn statements: 


“T attended monthly meetings of the Young Com- 
munist League (YCL) in New York City between 
the approximate years 1984 to 1936... . The 
meetings which I attended were held wherever a 
meeting place could be found. Non2 of these 
meetings ever took place in my home. During dis- 
cussions at the aforementioned meetings it was 
advocated to use force or violence to fulfill the 
goals of the labor movement; however, I did not 
concur with this view.” ™ 

“MR. WARD. Did you attend [Young Communist 
League] meetings regularly and periodically? 
THE WITNESS [APPELLANT]. I attended 
some meetings. I attended whenever they were 
called.™ 


* * * * 


Govt. Br. Exh. A, p. 42 infra. 
55 'T, 92. 
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b. Contributions of money or materials. 
Appellant offered no response. Compare: 


“. .- Ido recall paying some kind of dues to the 
Communist Organization ... .”* 


* * * * 


“. . - I paid monthly dues to the YCL, but I no 
longer recall the amount of those dues. I did not 
financially contribute to the League in any other 
way.” ST 

* * * * 

. Selling, giving away, or distributing written, 
printed, or otherwise recorded matter published 
by them or any of their agents or instrumentali- 
ties. 

Appellant offered no response. Compare: 


“I. . . subsequently deliver[ed] papers for the 
Communist Daily Worker. .. .”# 


* * * * 


“For my services in distributing the DW I was 
paid approximately one dollar a day... . I was 
aware that this was a CP publication.” ” 


* * * * 


“I participated in distributing literature on be- 
half of the League respective to the labor move- 
ment. This literature was revolutionary in na- 
ture, but did not advocate an overthrow of the 
government. This literature was distributed to 
other union members on street corners.” @ 


* * * * 


. Association or affiliation in some other manner. 


Appellant offered no response. Compare: 


56 Remarks under answer to 1.d., DD Form 98. 
57 Govt. Br. Exh. A, p. 42 infra. 
58 Remarks under answer to 1.d., DD Form 98. 
5° Govt. Br. Exh. A, p. 46 infra. 
© Govt. Br, Exh, A, p. 42 infra. 
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“I believe one of my work associates . - - recruited 
me in the Young Communist League, a form of 
Communist political organization. . . . I became 
associated with the American Labor Party and 
subsequently with the Communist Party... . 


* * * * 


5. I understand that if any statement knowingly made 
by me is found to be incorrect, incomplete, or mis- 
leading in any important particular, I may be sub- 
ject to prosecution and punishment. ... 


+ * * * 


. I understand the meaning of the statements con- 
tained in this certification, and that misrepresenta- 
tions (by omission or concealment, or by misleading, 
false, or partial answers) on the certificate may con- 
stitute grounds for removal or other appropriate ac- 
tions, 


Appellant’s refusal to provide information to any of 
the pertinent inquiries on this form cannot be said to 
have been the result of an oversight. At his adminis- 
trative hearing, he testified as follows: 


When you first began your civil service employ- 
ment, were you presented with a questionnaire 
that posed inquiries concerning membership in a 
communist and communist affiliated organiza- 
tion? 

Yes. 

Do you recall how you answered that question 
or that series of questions? 

Yes. I answered negatively. 

Was that negative answered intentional? 

Yes.” 462 


* * * * 


I certify that I have never been affiliated in the man- 
ner described in items 2, 3, and 4 above with any of 
the organizations described in CSC Form 385. 


[Appellant’s signature] 
* Remarks under answer to 1.d., DD Form 98. 
ST, 85. 
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C. The Administrative Proceedings Were Character- 
ized by Fairness and Impartiality. 


The due process clause of the Fifth Amendment guar- 
antees no particular mode of procedure but does require 
adequate notice of opposing claims, reasonable opportu- 
nity to prepare and to meet them in an orderly hearing 
adapted to the nature of the case, and a fair and im- 
partial decision.“ Although due process is an elusive con- 
cept, the exact boundaries: of which are undefinable, it 
certainly demands that government agencies, in making 
binding determinations directly affecting the legal status 
of individuals, use procedures which have the same safe- 
guards of fairness and impartiality as the judicial proc- 
ess. 

However, procedural due process in administrative law 
is generally recognized to be a matter of greater flexibil- 
ity than that governing “Article III” tribunals.” The no- 
tion of fairness predominates, and due process in an 
administrative context, where a hearing is required by 


law, requires a fair trial conducted in accordance with 
fundamental principles of fair play and adherence to the 
applicable procedural standards established by law.* Due 
process thus varies widely with the circumstances,” and 
the test as to whether a party has been afforded proced- 
ural due process is essentially a question of fundamental 
fairness in light of the total circumstances. 


% Brotherhood of Railroad Trainmen v. Chicago, M., St. P, & 
P. R.R., 237 F. Supp. 404 (D. D.C., 1964), reversed 120 U.S. App. 
D.C. 295, 345 F.2d 985 (1965) ; see also Bacon v. Holzman, 264 F. 
Supp. 120 (N.D. Ill, 1967). 


“ Hannah v. Larche, 368 U.S. 420 (1960), rehearing denied 
364 U.S. 855 (1960) ; Amos Treat & Co. v. Securities and Exchange 
Commission, 113 U.S. App. D.C. 100, 306 F.2d 260 (1962) ; Greene 
v. McElroy, 360 U.S. 474 (1959). 

*5 Locomastic Corp. v. Parker, 54 F. Supp. 188 (D. Md., 1944). 

%* Swift & Co. v. United States, 308 F.2d 849 (7th Cir., 1962). 

*7 Jones V. Rivers, 888 F.2d 862 (4th Cir., 1964). 

$8 Sigma Chi Fraternity v. Regents, 258 F. Supp. 515 (D. Colo., 
1966). See also Adams v. Laird, 186 U.S. App. D.C. $88, 420 F.2d 
280 (1969), cert. denied, 397 U.S. 1089 (1970). 
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Appellant herein was accorded due process of law. He 
was issued a detailed “Notice of Proposed Removal” ” 
specifying the precise nature of the charges against him. 
He was afforded an opportunity to file a written response 
to the charges.*° He was afforded a fair hearing by an 
impartial committee appointed by the commanding official 
of his employing agency. Additionally he availed himself 
of his privilege of appeal to the appropriate Civil Service 
Commission regional office and had an opportunity to offer 
still more facts and testimony both in writing and orally 
before an examiner. Finally, he appealed his case to the 
Board of Appeals and Review.” At all times he was rep- 
resented by competent counsel of his own choosing. At 
each stage he was given ample opportunity to present his 
defense, and the record clearly demonstrates that his case 
was given the most extensive and unbiased consideration 
at each level of the administrative proceedings,”* and as 
noted heretofore, the applicable Air Force regulation was 
scrupulously followed.” 


IV. The Government Has Not “Abandoned” Any Portion 
Of The Charges Against Appellant. 


Appellant’s claim™ that the government “abandoned 

- 4 major portion of the charges” against him is er- 
roneous. The Air Force charged him with deliberate falsi- 
fication of a material fact, on official forms, in that he 
intentionally concealed from his employer his former af- 
filiations with the Young Communist League and the 
American Labor Party. Such charges were proven to the 
satisfaction of a committee specially appointed to hear his 


*° (March 4, 1965). J.A. Exh. I(A). 
70 Appellant’s reply was dated March 12, 1965. J.A. Exh. I(B). 
71 Govt. Br. Exh. B. 


72 That the administrative proceedings were free of arbitrary 
or capricious action on the part of any government official has 
been set out in more detail at pp. 23-26 infra. 


73 See section II(D) hereof. 
™ App. Br. 28-30. 
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case, and were sustained by the commander of the instal- 
lation and by the Civil Service Commission. Appellees or 
their counsel have not purported to withdraw or abandon 
any portion of the charges. 

It is true that government counsel suggested before 
Judge Hart below that in proving deliberate falsification, 
primary emphasis was placed upon appellant’s member- 
ship in the Young Communist League. That membership 
was of longer duration and involved a greater degree of 
participation in its activities by appellant than did his 
relatively brief association with the American Labor 
Party. That counsel below desired to devote his limited 
time for oral argument to that point, rather than to “get 
bogged down” in a fruitless discussion about the Ameri- 
can Labor Party, does not, in our view, amount to a con- 
cession of any portion of the charges. 

Even an outright concession by the government that 
the fact of appellant’s membership in the American Labor 
Party was of no consequence would have had no bearing 
at all on this case. It would not amount to abandonment 
of “50% of the charges against appellant,” * for appel- 
lant was not charged with, or removed for, any of his 
former memberships. On the contrary, he was dismissed 
for deliberate falsification of the fact of membership. 

Air Force Regulation 40-712 requires removal for falsi- 
fication—be it falsification of one material fact or of 
many material facts. Meehan v. Macy,” cited by appel- 
lant at page 30 of his brief, is therefore not pertinent 
hereto. 


7 J.A. 121. 
76 App. Br, 30. 


77129 U.S. App. D.C. 217, 392 F.2d 822 (1968), remanded —— 
U.S. App. D.C, —, 425 F.2d 469 (1968), original ruling reinstated 
— US, App. D.C. — , 425 F.2d 472 (1969). 
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CONCLUSION 


For the foregoing reasons, the order of the District 
Court in granting appellees’ Motion for Summary Judg- 
ment and denying appellant’s Motion for Summary Judg- 
ment, should be affirmed, or in the alternative the case 
should be remanded to the district court with instructions 
to dismiss as barred by laches. 


Respectfully submitted, 


RoBeRT C. MARDIAN 
Assistant Attorney General 


ROBERT L. KEUCH 
RICHARD S. STOLKER 
Attorneys, 
Department of Justice 
Washington, D. C. 20580 
739-8885 
Attorneys for Appellees 
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APPENDIX 
EXHIBITS TO APPELLEES’ BRIEF 
INDEX TO EXHIBITS 


EXHIBIT A 


Appellant’s sworn statement to investigating offi- 
cers of the Office of Special Investigations, April 


EXHIBIT B 


Decision of the Civil Service Commission Board of 
Appeals and Review, December 15, 1965 


EXHIBIT Cc 


Defendants’ Opposition to Plaintiff’s Statement of 
Material Facts, May 20, 1970 
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EXHIBIT A 


STATEMENT 
(Air Force Form 1168) 


OSI Detachment 1811 
Los Angeles, California 
16 April 1964 


I, ROBERT A. RODRIGUEZ, hereby state that before 
I was interviewed by or requested to furnish a statement 
to WARREN S. HALVORSON, he identified himself to 
me as Special Agent, OSI, USAF. 


This person informed me that under the Fifth Amend- 
ment of the Constitution of the United States I may not 
be compelled, in any criminal case, to be a witness against 
myself. This person informed that the nature of the 
matter he is investigating and concerning which I may 
have knowledge is as follows: My past or present asso- 
ciation with or membership in organizations whose in- 
terests may be inimical to the best interests of the United 
States, and/or my association with persons who may be 
or may have been members of, associated with, and/or 
sympathetic toward such organizations. 

He advised me that I did not have to make any state- 
ment regarding this matter or any statement at all, and 
that any statement made by me may be used as evidence 
against me in a board hearing or other administrative 
proceedings, or if appropriate, before a court of compe- 
tent jurisdiction. 

I further state that, after the aforementioned explana- 
tion, I do hereby voluntarily and of my own free will 
make the following statement without having been sub- 
jected to any coercion, unlawful influence or unlawful 
inducement and without any promise of reward, benefit, 
or any immunity having been made to me: 


I understand my rights as provided under the Fifth 
Amendment to the Constitution and the nature of this 
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interview. I have identified myself as ROBERT A. ROD- 
RIGUEZ, date and place of birth: 16 July 1913, New 
York City, with local home address: 18203 Wakecrest 
Drive, Malibu, California. I am presently employed as 
a General Engineer, GS-13, with Space Systems Division 
(SSD), AFSC, Los Angeles 35. 

My current access to classified information is on a 
daily basis as necessary. The degree of classification of 
this information is SECRET. Previously, from approxi- 
mately June 1961 to December 1963, as an employee of 
the Rand Corporation, I had access to both SECRET and 
TOP SECRET information in connection with my duties 
as an Engineer employed by Rand. During the approxi- 
mate period November 1948 to June 1961 as an Air 
Force Civil Service employee I had access to SECRET 
information in connection with my official duties. While 
a member of the United States Army I possessed a Cryp- 
tographic clearance with the Signal Corps during the 
approximate period 1942 to 1946, and I had access dur- 
ing that period to cryptographic material. I have never 
been requested to, nor have I ever, divulged classified 
information to unauthorized individuals. I presently am 
a Major in the United States Army Reserve and Kave 
been since April 1946. I am assigned to the 15th United 
States Army Corps, Presidio, San Francisco. My reserve 
commitment is not for any specific or indefinite period. 
I can resign at any time I so desire. 

I have been furnished a copy of Air Force Regulation 
(AFR) 124-5 and Change 5a, and the Guide to Subver- 
sive Organizations and Publications, revised and pub- 
lished December 1, 1961, to read and review. I under- 
stand the basic content of these documents. 

During the depression years of 1933 and 1984 there 
was much labor unrest. I became involved in a labor 
action as a result of a partial strike in the General In- 
strument Corporation in which I was employed. A strike 
was called and during the ensuing time, during which 
the company was on strike, I was approached by a friend, 
EDWARD GORN, working in the General Instrument 
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Corporation, to become a member of the Young Commu- 
nist League. At the time this League appeared sincere 
in its efforts to correct the labor situation and in prin- 
ciple seemed to be worth-while in its ideas. Feeling that 
they could perhaps be of assistance to my cause, that is, 
the labor situation, I joined the organization. I attended 
monthly meetings of the Young Communist League 
(YCL) in New York City between the approximate years 
1934 to 1936. I participated in distributing literature 
on behalf of the League respective to the labor move- 
ment. This literature was revolutionary in nature, but 
did not advocate an overthrow of the government. This 
literature was distributed to other union members on 
street corners. Additionally, I paid monthly dues to the 
YCL, but I no longer recall the amount of these dues. 
I did not financially contribute to the League in any other 
way. I did not solicit anyone else for membership in 
the YCL. The meetings which I attended were held 
wherever a meeting place could be found. None of these 
meetings ever took place in my home. During discussions 
at the aforementioned meetings it was advocated to use 
force or violence to fulfill the goals of the labor move- 
ment; however, I did not concur with this view. I never 
held an office in the YCL. The literature which I pre- 
viously mentioned indicated that the YCL was supported 
by the’ Communist Party (CP), and at that time the 
YCL and the CP to me were synonymous. In approxi- 
mately 1936 I dropped my membership with the YCL 
because I moved from the neighborhood, my interest in 
the labor movement had lessened, and because I did not 
concur with the use of force and violence to fulfill the 
goals of the labor movement. After I dropped my mem- 
bership I was spoken to by members of the YCL as to 
my purpose in dropping my membership; however, I did 
not at that time, nor have I ever since, renewed my mem- 
bership in the YCL. My first knowledge that the YCL 
was of interest to the Attorney General of the United 
States or appeared on any list of subversive organiza- 
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tions was when I applied for employment with Civil 
Service in 1948. 

Additionally, while still residing in New York City in 
approximately 1936, I became associated with the Ameri- 
can Labor Party (ALP). This party was at that time 
just being formed. Through New York daily newspapers 
I learned of public rallies which were to be held in regard 
to the ALP. I attended three or four of these rallies in 
1936 and, to the best of my recollection, I attended one 
or two meetings during 1936. I did not participate in 
any of the other activities of the ALP, such as holding 
an office, distributing any literature, or do I recall ac- 
tually becoming a member. I do not know what organiza- 
tion supported the ALP, but I do know that it was a 
part of the united labor movement. I do not know the 
identity of any other persons connected with the ALP. 
I first gained knowledge that the ALP was of interest 
to the Attorney General of the United States during the 
period 1948 to 1961 when reviewing a list similar to that 
in AFR 124-5. I did not recruit anyone as a member of 
the ALP. Shortly after the ALP formed in 1936 I dis- 
continued my association because my interest in the labor 
movement was waning; also, I did not agree with the 
ALP’s intended use of violence in the labor movement. 
Since 1936 I have had no association with this organiza- 
tion. I have never read any publications of the ALP 
other than leaflets in 1986 which were published in con- 
junction with the original organizing of the organization. 

I feel that resultant of my membership in the YCL I 
was a member of the CP because, to me, these two or- 
ganizations were then synonymous. 

Insofar as other persons involved with either the YCL 
or the ALP, I am aware that GORN was involved with 
that organization similarly as I. GORN was a fellow 
employee at the General Instrument Corporation, and our 
association was on a daily basis at work. Additionally, 
we socialized on an average weekly basis as a result of 
mutual interests in music. My last contact with GORN 
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was in New York City in 1942. We have not exchanged 
correspondence. I do not know his present whereabouts 
or his present occupation. 

GORN participated in similar activities in the YCL 
as I and, as I, he paid dues. I do not know if he ever 
was elected or appointed to an office in the YCL. Other 
than his payment of dues, I do net know of any other 
financial contribution GORN made to the YCL. He and 
I discontinued our association with the YCL at approxi- 
mately the same time. I believe his reason for discon- 
tinuing association was the fact that he did not agree 
with the views and ideologies of the League. 

I also am aware that one MAX MATTISOF (phonetic) , 
whom I met in about 1933 through GORN, was involved 
with the YCL. He was an associate on a social basis on 
an average of once a week until about 1938. I do not 
know his present whereabouts or occupation. He and IJ 
have not exchanged correspondence. My last contact with 
him was in approximately 1938. MAX joined the YCL 
about the same time as I, and as GORN and I, he also 
paid due to the YCL. I do not know if he held an office, 
but his activities within the League were very similar 
to my own. I do not know if MAX ever dropped his 
membership with the YCL. 

As I recall, one HARRY RIEDER (phonetic), who 
was also a social associate of MAX, GORN, and myself, 
was present at street corner rallies held by the YCL. I 
associated with him on an average weekly basis during 
the approximate period 1933 to 1987. Since 1937 I have 
not seen this person. I do not know his present where- 
abouts or occupation. We have not exchanged any cor- 
respondence, I do not know if HARRY ever joined the 
YCL or participated in any of their activities other than 
being present at the aforementioned rallies. 

I would like to clarify that the spelling of the names 
RIEDER and MATTISOF is phonetic and to the best of 
my recollection. 
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With respect to GORN, MATTISOF, and RIEDER, I 
am unaware of any other organizational membership 
and/or affiliation on their part. 

With respect to members of my family, I state that 
my sister, now known as GOODY WISE, was probably 
a member of the YCL. My association with GOODY 
from the time of her birth until approximately 1938 was 
that of a brother-sister relationship, both residing in the 
home of my parents. Since 1938 I have personally seen 
her about every four or five years when I would return 
to New York and visit my family. Additionally, we cor- 
respond three or four times a year. This correspondence 
contains only such matters as the well-being of the family. 
I am unaware of any of her activities since approximately 
1938. She attended meetings and probably joined the 
YCL in approximately 1935, but I do not know if she 
is still a member or of any of the activities on behalf 
of the YCL in which she may have participated. I do 
not know if she has ever paid any dues or held any office. 
I did not recruit her for membership in the YCL, but 
as a result of discussions in my parents’ home, she prob- 
ably joined because I, as her brother, was a member. I 
do not know if GOODY is or ever has been a member of 
the CP or participated in any of the CP activities. I 
believe that my sister felt as I did, that the YCL and 
the CP, during the early 1930’s, were synonymous. 

Sometime during the approximate period 1938 to 1942 
while I was visiting in New York, GOODY told me that 
her husband, RICHARD REARDON, had been active in 
the CP movement. She did not elaborate nor did I query 
her as to details. She seemed concerned about the impact 
that REARDON’s CP activities may have on our family. 
My association with REARDON consists of about two or 
three contacts during the approximate period 1936 to 
1956 while I was visiting my family in New York. I 
have not seen him since 1956 nor have I corresponded 
with him. I did not question REARDON regarding his 
reported CP activities or his possible membership in the 
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CP. I felt that this was a matter of our past and did 
not wish to become further associated with it. General 
discussion with GOODY and REARDON indicated that 
they were in favor of some of the CP views during the 
period of the depression; however, I am unaware of their 
specific views and ideologies in this respect. Neither of 
them has displayed any indication of attempting to in- 
fluence me toward favoring Communism and/or Soviet 
Russia. 

To the best of my knowledge, I and the persons men- 
tioned above, are the only individuals known to me who 
have been a member of, associated with, or displayed any 
sympathy toward the CP, YCL, the ALP, or any other 
organizations listed in AFR 124-5 and the Guide to Sub- 
versive Organizations and Publications. 

With respect to subscribing to, regularly reading of, 
or any support of any publication or periodicals published 
by any organizations listed in AFR 124-5 or the Guide, 
I can state that in approximately 1936 when I was un- 
employed, someone, whose identity I no longer recall, 
mentioned to me that the Daily Worker was in need of 
persons to distribute their newspaper. I contacted a rep- 
resentative of the Daily Worker (DW) who assigned a 
residential zone to me in which I was to distribute the 
DW. I did not then, nor do I now, know the identity of 
this representative of the DW. For my services in dis- 
tributing the DW I was paid approximately one dollar 
a day. I never subscribed to this publication, although I 
did read it at the time I was distributing it. I was aware 
that this was a CP publication. I do not recall ever tak- 
ing a copy of the DW to my parents’ home. To the best 
of my knowledge, no member of my family or any of my 
associates have ever regularly read, subscribed to, or dis- 
played any support of any publications of any of the 
organiztions listed in AFR 124-5 or the Guide. 

I have never been contacted by a representative or 
person known or believed to be of a foreign government 
and, to the best of my knowledge, no member of my family 
or associates have even been so contacted. 
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With respect to my views regarding Communism and 
Soviet Russia, I am thoroughly convinced that their prin- 
ciples and their way of life are contrary to those of my 
country and myself. I am unreservedly opposed to its 
atheism and convinced of our own country’s God-led ideals. 
I do not believe in the creed of violence or force proposed 
at that time nor today. I feel certain that these experi- 
ences have steeled my support to the United States and 
its principles rather than subverted me to any cause. 

As far as I know, my sister, GOODY WISE, shares 
the same views as I regarding Communism and Soviet 
Russia. 

I do not know what REARDON: ’s, GORN’s, RIEDER’s, 
or MATTISOF’s views are regarding Communism and 
Soviet Russia. 

I have also been re-read my rights as provided by the 
Fifth Amendment to the Constitution of the United 
States and informed that I was to be questioned regard- 
ing having submitted false information on copies of my 
Statement of Personal History (SPH) and my Standard 
Form 57 (Application for Federal Employment). Addi- 
tionally, I was informed that I had a right to seek legal 
counsel. I understood my rights, the nature of this phase 
of the inquiry, and my right to counsel. I did not express 
a desire to seek legal counsel. 

With respect to an arrest in Dayton, Ohio in 1949 re- 
garding improper operation, I state that this information 
was not incorporated as part of the SPH because this 
arrest dealt with what the authorities termed “Improper 
Operation of a Vehicle.” Since this was a traffic violation 
of less than $25.00, I did not include it on my SPH. 

With regard to the discrepancy that appeared on the 
Form 57 and my SPH respective to dates of attendance 
at Columbia University and City College of New York, I 
can only state that the date 1936 as appearing on the 
SPH is an honest mistake and should have appeared as 
1934. 

With regard to the entries in the Form 57 dated 22 
March 1964, under item 23 thereof, I have not withheld 
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information therefrom with intent to do subversive work 
or utilize classified information, but have rather with- 
held information because I felt that its disclosure of the 
fact that I have been a member of or associated with 
any organizations listed in AFR 124-5 or the Guide, 
would make any service to the United States Government 
impossible and make it impossible to secure unbiased 
hearings of the facts. I wish to state that I have con- 
sidered these experiences and this information as belong- 
ing to a dead past. I wish to re-affirm that it has not 
in any way affected my service, in the military or civil. 

My reason for omitting this information on my SPH 
dated 13 April 1964, as called for in item 17 thereof, is 
the same. 

With regard to the entry on my SPH in December 
1942 of the ALP, I had felt then that I could still serve 
unreservedly in the United States Armed Forces, and 
that association with this organization in the past would 
not alter my dedication or future service. The mention 
of the YCL was withheld from this form for the same 
reason given earlier, that is, it could have prejudiced my 
chances for further military service, as I had felt that 
four years of my enlisted service would attest to my dedi- 
cation and code of conduct. 

‘As further clarification, I first met GORN in approxi- 
mately 1933 when he and I were both employed at the 
General Instrument Corporation. I do not know when he 
joined the YCL, but I believe he was a member prior to 
my joining. 

None of the persons mentioned in this statement, that 
is, GORN, RIEDER, MATTISOF, REARDON, or my 
sister, GOODY WISE, could influence me in any way to 
act contrary to the best interests of national security. 

Other than what I have mentioned in this statement, 
I have not, and to the best of my knowledge no member 
of my family has ever been a member of or associated 
with any organizations listed in AFR 124-5 or the Guide, 
ever attended any meeting or participated in the activi- 
ties of any organization listed in AFR 124-5 or the Guide, 
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ever associated with or known any person whom I had 
reason to believe was a member of or sympathetic toward 
any organization listed in AFR 124-5 or the Guide, ever 
subscribed to or regularly read any publications or peri- 
odicals published by any organization listed in AFR 124-5 
or the Guide, nor ever been solicited to join, participate 
in, or otherwise support any of the activities or objec- 
tives of any of the organizations listed in AFR 124-5 or 
the Guide. 

In conclusion I should like to reiterate that this experi- 
ence has not in any way jeopardized or affected my ac- 
tions or thoughts either in my service with the govern- 
ment or with the military. I do not feel that there is 
any division in my allegiance for my country or its gov- 
ernment to any of the aforementioned organizations or 
individuals. 

There is nothing further that I wish to add to this 
statement. 

I further state that I have read this entire statement, 
initialed all pages and corrections, and signed this state- 
ment, and that it is correct and true as written. 


/s/ Robert A. Rodriguez 
WITNESSES: 18203 Wakecrest Drive 


/s/ Nemuel Peraza Malibu, Cal. 
S/A, 1811 OSI Detachment 


Subscribed and sworn to before me, a person author- 
ized my law to administer oaths, this 16th day of April, 
1964 at Los Angeles 45, California. 


/s/ Warren S. Halvorson 
(Signature of person 
administering oath) 
WaRREN S. HALVORSON 
(Typed name of person 
administering oath) 
Sp Agt, OSI Det 1811 
(Official title and grade) 
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EXHIBIT B 


Dee 15 1965 
Mr. Robert A. Rodriguez 
18203 West Wakecrest Drive 
Malibu, California 90265 


Dear Mr. Rodriguez: 


This refers further to your appeal from the decision of 
the Commission’s San Francisco Region sustaining your 
removal by the Chief, Technical Requirements and Stand- 
ards Office, Space Systems Division, Air Force Systems 
Command, Los Angeles Air Force Station, California, 
from General Engineer GS-13, $13,385 per annum, effec- 
tive May 14, 1965, after advance written notice which 
you received on March 4, 1965, that removal was pro- 
posed. 


The Board of Appeals and Review has fully considered 
the appellate record in your case, including all the evi- 
dence and information developed during the processing 
of your appeals within the agency and to the Region, as 
well as the representations made in connection with the 
further appeal. 


In the advance notice you were charged with having made 
statements of the following category as expressed in the 
Table of Offenses and Penalties under Air Force Regu- 
lation 40-712, “Maintaining Discipline’: 


“. . . false statements or misrepresentation consisting 
of deliberate misrepresentation; fraud, falsification, 
exaggeration, or concealment of a material fact in 
connection with any official document, or withholding 
of materia] facts in connection with matters under 
official investigation . . .” 


The particular offenses which were determined to be in 
this category were set forth in the advance notice and 
consist of your negative answers to certain questions on 
Standard Form 57, “Application for Federal Employ- 
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ment;” AF Form 1150, “Security Certificate for Civilian 
Employment;” and DD Form 398, “Statement of Personal 
History.” 


Specifically, on the Standard Form 57 which you signed 
on October 21, 1968, and filed with the agency you an- 
swered “No” to the question— 


Are you now, or have you ever been, a member 
of the Communist Party, U.S.A., or any Communist 
organization? 

On AF Form 1150, which you signed on December 2, 
1963, you certified that you had never been affiliated 
with any of the organizations described in GSC Form 
385, “Organizations Listed by the Attorney General under 
Executive Order 10450.” On April 13, 1964, on DD Form 
398 you answered “No” to a series of questions which 
included the following: 


(1) Are you now or have you ever been a member 
of the Communist Party, U.S.A., or any Communist 
organization anywhere? 

The proposal notice referred to your admission in the 
form of a sworn statement dated April 16, 1964, that 
you had been a member of the Young Communist League 
between the approximate years of 1934 to 1936 and that, 
additionally, in approximately 1936 you became associated 
with the American Labor Party. The proposal notice 
further referred to your admission that this information 
had been withheld because you felt that disclosure of the 
fact that you had been a member or associated with 
those organizations would make any service to the United 
States Government impossible and make it impossible to 
secure unbiased hearings of the facts, 


You replied in writing to the advance notice, after which 
the Chief, Technical Requirements and Standards Office, 
issued you final notice in terms reflecting that your reply 
had been considered and advising you that final decision 
had been reached to effectuate your removal on May 14, 
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1965, for reasons corresponding to those set forth in the 
proposal notice. 


Your appeal to the Commanding General, Space Systems 
Division, from the final decision to effectuate your re- 
moval was unsuccessful, and on your initial appeal to 
the Commission the San Francisco Region found that the 
procedural requirements of Part 752-B of the Civil Serv- 
ice Regulations had been met in effecting your removal, 
that the charge was sustained by the evidence, and that 
the removal action was not arbitrary or capricious and 
had been taken in order to promote the efficiency of the 
service. 


In your appeal to the Board you contended in substance 
that AFR 40-712 was not applicable to your case, that 
removal was too severe a penalty, and that your proce- 
dural rights were not observed. 


Your admissions referred to above show that the offenses 
with which you were charged constituted false statements 


deliberately made. Deliberate false statement is miscon- 
duct within the scope of AFR 40-712 which specifically 
includes actions which reflect on the employee’s suitability 
for Federal employment. Removal for deliberate false 
statements is designated as an appropriate sanction in 
the table of offenses and penalties attached to the regula- 
tion and we find your removal not inconsistent with the 
regulation as a whole. 


In so finding we have not overlooked the evidence in the 
record with respect to the various factors referred to in 
the regulation for consideration in determining the ap- 
propriate penalty in individual cases—factors such as 
the work history of the employee, his contribution to the 
Air Force, and his reputation in the community. While 
the evidence in the record shows that you were favorably 
regarded on these points, we agree with the agency that 
nevertheless the misconduct with which you were charged 
Was So serious as to warrant the removal penalty imposed. 
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You contended that the charge in your case lacked speci- 
ficity. We note that while the category of offenses desig- 
nated was broad, this was preceded in the advance notice 
with particulars identifying your misconduct in terms 
which gave you, as is evident from the content of your 
reply, a fair opportunity to join issue and oppose your 
removal. We therefore find no abridgment of your rights 
on this aspect of the notice requirements set forth in Part 
752-B of the Civil Service Regulations. In addition, our 
review of the record reveals that the agency complied 
with the procedural requirements as a whole. 


Since we have found that the offenses to which you have 
admitted constituted deliberate misconduct warranting 
the removal penalty imposed, we have concluded that the 
action taken in your case was for such cause as to pro- 
mote the efficiency of the service within the meaning of 
the Civil Service Regulations. Since we have also found 
that the required procedures were observed in effecting 


your removal, the San Francisco Region’s denial of your 
appeal is affirmed. 


For the Commissioners: 
Sincerely yours, 


E. T. Groark 
Chairman, Board of Appeals 
and Review 
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EXHIBIT C 


DEFENDANTS’ OPPOSITION TO PLAINTIFF’S 
STATEMENT OF MATERIAL FACTS 


Defendants, by their attorneys, hereby oppose plain- 
tiff’s Statement of Material Facts. Paragraph 3 of Local 
Rule 9(h) provides that 


... the Court may assume that the facts as claimed 
by the moving party are admitted to exist without 
controversy except as and to the extent that such 
facts are asserted to be actually in good faith con- 
troverted. . . 


Since the defendants wish to avoid any appearance 
that they concur in plaintiff’s statement of the adminis- 
trative record, on file herein as Defendant’s Exhibit A, 
the defendants state as follows concerning the numbered 
paragraphs of plaintiff’s statement of material facts in 
support of his motion for summary judgment. 


Paragraphs 4-5, 6, 9-11 


Plaintiff’s prior good work, while a matter of record, 
is not material to the Court’s consideration of this case. 
Plaintiff was not removed from his sensitive non-critical 
civilian position with the Air Force for incompetence. He 
was removed solely because he falsified under oath of- 
ficial documents. 

In fact, the specific reasons for his removal from the 
federal service as set forth in a Notice of Proposed 
Removal, which plaintiff received on or about March 4, 
1965, were as follows: 


a. On 21 October 1963, you signed an Application for 
Federal Employment which was filed with this in- 
stallation. On this application you checked “no” to 
question 28, “Are you now or have you ever been, 
a member of the Communist Party, U.S.A., or any 
Communist organization?” A printed statement 
above the signature block states in part, “a false 
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statement or dishonest answer to any question may 
be grounds for cancellation of your application or 
your dismissal after appointment and is punishable 
by law.” You signed the following certification, “I 
CERTIFY that the Statements made by me in this 
application are true, complete, and correct to the 
best of my knowledge and belief, and are made in 
good faith.” 

. You signed AF Form 1150, Security Certificate 
for Civilian Employment,” on 2 December 1963, 
certifying that you had read the list of organiza- 
tions contained in CSC Form 385, “Organizations 
Designated by Attorney General under Executive 
Order 10450.” You certified you “understand the 
meaning of the statement contained in this cer- 
tification, and that misrepresentations (by omis- 
sion or concealment, or by misleading, false, or 
partial answers) on the certificate may constitute 
grounds for removal or other appropriate action.” 
You further certified that you have never been 


affiliated with any of the organizations described 
in CSC Form 385. 

. On 13 April 1964, you completed and signed DD 
Form 398, “Statement of Personal History.” You 
answered “no” to the following questions: 


(1) “Are you now or have you ever been a 
member of the Communist Party, U.S.A., or any 
Communist organization anywhere?” 

(2) “Are you now or have you ever been a 
member of any organization, association, move- 
ment, group or combination of persons which ad- 
vocate the overthrow of our constitutional form 
of government, or which has adopted the policy 
of advocating or approving the commission of acts 
of force or violence to deny other people their 
rights under the Constitution of the United States, 
or which seeks to alter the form of Government 
of the United States by unconstitutional means?” 

(8) “Are you now associating with, or have 
you associated with any individuals, including 
relatives, who you know or have reason to believe, 
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are or have been members of any of the organiza- 
tions identified above?” 

(4) “Have you ever engaged in any of the fol- 
lowing activities of any organization of the type 
described above: contribution(s) to, attendance 
at or participation in any organizational, social 
or other activities of said organizations, or any 
projects sponsored by them: the sale, gift, or dis- 
tribution of any written, printed, or other matter, 
prepared, reproduced, or published, by them or any 
of their agents or instrumentalities?” 


You made the following certification to the above 
statements: “I certify that the entries made by me 
above are true, complete, and correct to the best 
of my knowledge and belief and are made in good 
faith. I understand that a knowing and willful 
statement on this form can be punished by fine or 
imprisonment or both (See U.S. Code, title 18, 
section 1001.)” 

. On 16 April 1964, you signed a sworn statement 
that you had been a member of the Young Com- 
munist League between the approximate years of 
1934 to 1936. Additionally, in approximately 1936 
you became associated with the American Labor 
Party. You admit that this information was with- 
held because you felt that disclosure of the fact 
that you had been a member or associated with 
these organizations would make any service to the 
United States Government impossible and make 
it impossible to secure unbiased hearings of the 
facts. 


It is therefore clear from the record that the mere 
fact of plaintiff’s earlier associations was not the reason 
assigned for his dismissal. The Notice of Proposed Re- 
moval indicated in no uncertain terms that deliberate and 
repeated falsification of answers to material questions was 
the sole reason advanced for removing him from his 
federal position. 
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Paragraph 8 


Plaintiff has represented that the Air Force Space 
Systems Division “summarily removed [him] from his 
position effective May 14, 1965,” and that such action was 
taken “without affording plaintiff any hearing on the 
charges and without presenting any evidence to support 
same... .” 

The Notice of Proposed Removal furnished to plaintiff 
stated in relevant part: 


You may answer these charges personally, in writ- 
ing, or both. ... You may also submit affidavits in 
Support of your answer. You will be allowed ten 
calendar days after the date of receipt of this letter 
to submit your answer. If you consider this proposed 
action should not be taken, it is important that you 
reply giving your specific reasons why the action 
should not be taken. Full consideration will be given 
to any answer you may submit. If you need to read 
civilian personnel regulations pertinent to this action 


or obtain information about how to make a reply, 
you may consult with Mrs. Mary Koch, Personnel 
Advisor... . 


The record shows that plaintiff used this opportunity 
to submit on March 12 and 13, 1965, a written Reply to 
the Notice of Proposed Removal, such Reply being ap- 
pended as Exhibit B to plaintiff’s Statement of Material 
Facts. Plaintiff’s representation that he had no oppor- 
tunity for a hearing is likewise baseless as he had ample 
occasion to offer the testimony of witnesses, and other 
evidence, at his May 27, 1965 appeal hearing wherein 
he was represented by counsel of his own choosing. 

Plaintiff’s contention that his removal was effected 
without the presentation of evidence is equally indefensi- 
ble, since in his sworn statement dated April 16, 1964, he 
admitted committing the offense with which he was sub- 
sequently charged that is, the making of false statements 
in answers to material questions on official documents. In 
his reply to the Notice of Proposed Removal, dated March 
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12-18, 1965, plaintiff subscribed to the accuracy of that 
1964 statement. At his May 27, 1965 appeal hearing plain- 
tiff’s counsel, Mr. Clendening, Stated that “(I]t is not 
going to be the position of the respondent (plaintiff 
herein] that a false statement was NOT made. This is 
quite obvious . . .” (T. 9), and plaintiff testified that he 
had falsified the answers to questions concerning his 
Communist affiliations, and that he had done so inten- 
tionally. (T. 85.) 


Paragraph 10-12 


During the course of plaintiff’s May 27, 1965 grievance 
hearing, Mr. Robert G. Oakes, testifying for plaintiff, 
was questioned concerning a letter dated February 8, 
1965, which plaintiff’s superiors had deceived from Head- 
quarters Air Force Systems Command. Plaintiff has rep- 
resented that such letter “apparently . . . implied that the 
Department of the Air Force might be satisfied with a 
penalty less than discharge in plaintiff’s case,” and has 
referred the Court to pages 49-51 of the hearing tran- 
seript in support of his characterization of that letter. 

In relevant part that letter read as follows: 


while it is apparent that some penalty must be as- 
sessed [against plaintiff], there is insufficient infor- 
mation available to this office to permit a determina- 
tion of what this penalty should be. 


Immediate action should be taken to determine the 
appropriate penalty and to prefer charges. This office 
should be informed of the contemplated action as 
soon as a decision is made. 


It is clear from its face that the language of that 
letter in no sense “authorized” the selection of a lesser 
penalty; it was simply a request for additional informa- 
tion so that the assessment of a penalty could be an in- 
formed decision. 

Nor did Mr. Oakes testify that the letter from Head- 
quarters demanded a penalty less than removal, although 
he recalled that the possibility of a lesser penalty may have 
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been raised. (See T. 51-58, which is set forth in de- 
fendant’s Statement of Material Facts at pages 12-14.) 

On the contrary, the record reveals that the possibility 
of invoking a lesser penalty was considered by plaintiff’s 
supervisors, and was rejected for cause. Colonel Clifford 
R. Silliman, Chief of the Technical Requirements and 
Standards Office of the Space Systems Division, testified 
that only after he had made an extensive review of the 
factual and procedural aspects of plaintiff’s case and had 
consulted at length with other responsible organizations 
within the Department of the Air Force, did he determine 
to initiate removal procedures. (T. 68-68. For the Court’s 
convenience, relevant portions of Colonel Silliman’s testi- 
mony are set forth in defendant’s Statement of Material 
Facts at pages 14-15.) 


Paragraphs 13-14 


Plaintiff has set forth at some length the circumstances 
under which he became associated with the Young Com- 
munist League and the American Labor Party. Yet. the 
facts concerning his membership and the circumstances 
leading thereto were not, in vacuo, the basis for his re- 
moval from the federal service. As has been noted above, 
it was the falsification of such facts which brought about 
his dismissal. 

At his 1965 hearing plaintiff unambiguously admitted 
doing that with which he was charged—namely, giving 
intentional false answers on official documents concerning 
his membership at any time in the Young Communist 
League, 2 Communist organization. He testified in rele- 
vant part: 


Q. When you first began your civil service em- 
ployment, were you presented with a questionnaire 
that posed inquiries concerning membership in a 
communist and communist affiliated organization? 

A. Yes. 

Q. Do you recall how you answered that question 
or that series of questions? 

A. Yes. I answered negatively. 


60 


Q. Was that negative answer intentional? 
A. Yes. 

Q. Have you ever been a member of the Young 
Communist League? 

A. Yes. 

Q. Have you ever been a member of the American 
Labor Party? (T 85.) 

A. Yes. 


Plaintiff has also represented (1) that the said or- 
ganizations were “loosely organized and administered”; 
(2) that “they were interested mainly in ‘local issues’ ”; 
(3) that “they did not then say or do anything that would 
indicate (in 1984-1936) to him that they advocated the 
violent overthrow of the United States government”; (4) 
that the Federal government did not list the organizations 
as “subversive” until some later date. Without commenting 
as to the veracity of those representations, they appear 
to be an attempt to establish, by implication, that plain- 
tiff’s negative responses to questions concerning member- 
ship in Communist organizations were innocent. The rec- 
ord indicates, on the contrary, that plaintiff’s negative 
responses were deliberate and calculated to prevent con- 
sideration of a fact he considered sufficiently material as 
to preclude his employment by the Federal government. 

The record further shows that plaintiff was well aware 
that the Young Communist League with which he was 
associated in 1934-1936, was a Communist organization. 
In his 1964 Statement, plaintiff averred that 


. . . [t]he literature [which he distributed for the 
Young Communist League] indicated that the YCL 
was supported by the Communist Party (CP), and 
at that time the YCL and the CP to me were synony- 
mous. In approximately 19386 I dropped my member- 
ship with the YCL because I did not concur with the 
use of force and violence to fulfill the goals of the 
labor movement . . . I feel that resultant of any 
membership in the YCL I was a member of the CP 
because, to me, these two organizations were then 
synonymous. (1964 Statement, pp. 2-3.) 
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The 1964 Statement also implied that the YCL was con- 
cerned with the “labor movement,” and in context does 
not suggest that its interest was merely local. Similarly, 
plaintiffs 1964 Statement indicates that he considered 
the American Labor Party (ALP) “a part of the united 
labor movement,” (1964 Statement, p. 2) rather than 
an organization interested mainly in local issues. 

Plaintiff testified at the 1965 hearing that “there were 
some local issues and some country issues which I was 
interested in and this is a basis upon which I joined.” 
(T. 92.) There seems to be no record basis, therefore, for 
his present representation that the YCL and the ALP 
“were interested mainly in ‘local issues.’ ” 

Nor does there appear to be any record basis for plain- 
tiff’s representation that 


evidence was offered during plaintiff’s testimony to 
show that, in 1948, he had, in fact, voluntarily ad- 
mitted and reported on official forms filed with the 
United States Army that he had indeed been a mem- 


ber of the two organizations in question during the 
period from 1934-1936 (Transcript, pp. 86, 87; 101) ; 
and it was thus plaintiff’s own earlier voluntary 
Statements on official Government forms which led 
to the charges the Air Force had filed against him. 


On the contrary, the record is silent concerning any 
disclosure of plaintiff’s former associations until 1964, 
when he was approached by officers of the OSI concern- 
ing an investigation to determine his eligibility for rein- 
statement. (T. 89-91, 101.) Plaintiff’s testimony reveals 
that he consistently falsified questions concerning his 
former affiliations with the Young Communist League 
and the American Labor Party until he was questioned 
in 1964 by the OSI. (T. 86-87.) 


Paragraph 15 


Plaintiffs representations that the Air Force “declined 
to offer the actual documents plaintiff was accused of hav- 
ing falsified into the record,” that “[t]he hearing was 
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thus closed without any evidence of any kind being of- 
fered against the plaintiff,” and that “no evidence was 
offered to establish the charge against the plaintiff or to 
rebut his defense against same,” (Plaintiff’s Statement of 
Material Facts, pages 11-12) invite misunderstanding 
unless considered in proper context. 

There is no basis in the record to support plaintiff’s 
assertions. On the contrary, at the very outset of the griev- 
ance appeal plaintiff’s counsel indicated that 


[i]t is not going to be the position of the respondent 
[plaintiff herein] that a false statement was NOT 
made .... The issue boils down not to the factual 
question of whether he made a false statement but 
rather it is a question of what is the significance of 
the false statement having been made and what ac- 
tion should be taken as a result of this established 
fact... . [W]e will not disagree with the obvious 
fact that a false statement was made but we will, 
however, attempt to show you this matter in its 
proper perspective... . (T. 9-10.) 


Testifying in his own behalf, plaintiff admitted, under 
oath, that he falsified the answers and that he did so 
intentionally. (T. 85.) 

Moreover, the following conversation among counsel 
and the committee took place at the hearing: 


Mr. Best: Has Management or does Management 
intend to put into specific evidence the document Mr. 
Rodriguez signed? 

Mr. Bender: [Management Counsel]: I just as- 
sumed that all of these signed documents were a part 
of the record. 

Chairman Lee: In response to your question, I 
think the documents have all been extracted from the 
personnel folder and are currently a part of the in- 
vestigative file. However, in this instance here the 
Notice of Proposed Removal specifies and identifies 
the documents in question and this notice to the— 
reply to the notice I think clearly identifies that the 
documents do exist and he does admit to the answers 
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that are claimed to have been made. There would be 
no reason for inserting them as a part of the official 
record. (T. 98-99.) 

Mr. Bender: I don’t think that it was the inten- 
tion of Management to insert these documents into 
the record upon the basis of the pleadings. There was 
no requirement for it. 

Chairman Lee: I do not think that the Appellant 
or his Counsel challenges the statement that he did in 
fact falsify these documents and answered these ques- 
tions negatively. 

Mr. Clendening [for Plaintiff]: We will be glad 
to agree as to the manner in which he answered the 
question and as to the verbatim content of the ques- 
tion. As to whether it was a false answer, this is a 
conclusion that the Committee has the power to come 
to, 


Mr. Griffin: And so that the Appellant does not 
require the individual documents discussed in Para- 
graph two of the Exhibit, I think the best question 
should be whether the documents are being used in 
support of the charge. 

Mr. Clendening: I would say that Exhibit 1 will 
suffice for that purpose and there is no real need to 
burden the record with the actual evidence on which 
these summaries are based. 
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Thus it was clear to all parties to the hearing that since 
there was no question that plaintiff had in fact made the 
false statements with which he was charged, it was un- 
necessary to burden the record with the introduction of 
each and every document involved.” 


J. WALTER YEAGLEY 
Assistant Attorney General 


Benjamin C. Flannagan 
BENJAMIN C. FLANNAGAN 
Attorney, Department of Justice 


Richard S. Stolker 

RicHarD S. STOLKER 

Attorney, Department of Justice 
737-8200, Ext. 2333 
Washington, D.C. 20530 
Attorneys for Defendants 


78 Defendants’ Further Opposition to Plaintiff's Statement of 
Material Facts appears in the Joint Appendix at pp. 67-71. 
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APPELLANTS REPLY BRIEF 


PRELIMINARY STATEMENT 


In their counterstatement of the case, appellees com- 
pletely ignore the following facts which are essential to a 
fair and just disposition of this appeal: 

1. When appellant sought the promotion to a Grade 


GS-13 position with the Government in 1963 and was 
asked to complete the disputed application forms in 
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October, 1963, he had already served and worked for 
the United States for more than 25 years, and he was 
still working for the United States when he completed 
the said promotion forms. In other words,’ appellant 
was not an ‘‘outsider’’ presenting his personal history 
to the Government for the first time. 


2. Moreover, when appellant was asked to complete 
the said promotion forms in 1963, he concededly pos- 
sessed an outstanding, unblemished employment rec- 
ord and he already held (and had held without inci- 
dent for along period of years) the security clearance 
required for the promotion he sought. 


3. Even after appellant was dismissed by the Air 
Force in 1965 because of the answers he included in 
the 1963 promotion forms, the Secretary of the Air 
Force nevertheless admitted in writing (J.A. 43): 


‘“‘Mr. Rodriguez is eligible for re-employment at 
any Air Force installation for any position vacancy 
that exists for which he is qualified. He can be 
authorized a clearance for access to the same de- 
gree of classified information he had when he was 
previously employed at the Space Systems Divi- 
ston.”” 


4. Indeed, the Air Force repeatedly confirmed in 
writing after appellant’s 1965 dismissal based on his 
allegedly false answers to the 1963 security question- 
naire, that there was nothing in his personnel file to 
indicate that appellant should not be ‘‘reemployed in 
a sensitive position’’ (J.A. 42, 43). In fact, the Air 
Force stated, after the discharge, that, if appellant 
were reemployed, “‘he will be granted the necessary 
clearance’’ (J.A. 43). 


Accordingly, it is erystal clear from the very outset 
that, in appellant’s case at least, the ‘‘security questions’’ 
he was asked to answer in 1963 were totally immaterial to 
the Government’s valid security interests because (i) appel- 
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lant already possessed the necessary security clearance 
for many years prior to answering the said questions in 
1963, and (ii) when he did allegedly imcorrectly answer 
the said questions in 1963, the Air Force admitted that such 
answers in no respect affected appellant’s continued eli- 
gibility for ‘clearance for access to the same degree of 
classified information he had when he was previously em- 
ployed at the Space Systems Division’? (J.A. 43). 


In our judgment at least, these facts are dispositive 
of the instant appeal. As demonstrated in Point III of 
appellant’s main brief, the Air Force’s own Regulations 
authorize removal or dismissal of an Air Force employee 
such as appellant for a first offense only when he is shown 
to have deliberately withheld ‘“‘a material fact’’ (See 
Attachment 2 to AFR-712, ‘‘Table of Offenses and Pen- 
alties, Offense No. 8). Here, the Air Force has conceded 
over and over that Mr. Rodriguez’s answers to the dis- 
puted questions on the 1963 promotion form were not 
“material”? from the standpoint of Air Force security 
or security clearance, because (i) appellant already had 
proven his right to the necessary security clearance over a 
long period of years and (ii) even though he allegedly 
withheld information regarding his membership in the 
Young Communist League in the thirties, such withheld 
facts were apparently considered by the Air Force not 
material enough to make him ineligible for ‘‘clearance 
. . . to the same degree of classified information he had 
when he was previously employed .. .’’ 


Appellees’ brief also blithely ignores the further fact 
that none of the questions put to appellant on the 1963 
promotion forms specifically or actually asked appellant 
directly whether he had ever been ‘‘a member of the Young 
Communist League’, and appellees constantly seek to 
avoid the fact that when that question was thereafter 
specifically addressed to appellant in 1964, he voluntarily 
and readily answered that, during the thirties, he had been 
a member of the said League. In this regard, we urge the 
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Court to note that appellant was dismissed for answering 
‘No’? in 1963, to the following questions only: 


(a) ‘‘Are you now or have you ever been a member 
of the Communist Party, U.S.A., or any Communist 
organization?’’ 


(b) ‘Are you now or have you ever been a member 
of any organization, association, movement, group or 
combination of persons which advocate the overthrow 
of our constitutional form of government, or which 
has adopted the policy of advocating or approving the 
commission of acts of force or violence to deny other 
people their rights under the Constitution of the 
United States, or which seeks to alter the form of 
government of the United States by unconstitutional 
means?”’ 

(c) ‘Are you now associating with, or have you as- 
sociated with any individuals, including relatives, who 
you know or have reason to believe, are or have been 
members of any of the organizations identified above?’’ 
(a) ‘‘Have you ever engaged in any of the following 
activities of any organization of the type described 
above: contribution(s) to, attendance at or participa- 
tion in any organizational, social or other activities 
of said organizations or any projects sponsored by 
them: the sale, gift, or distribution of any written, 
printed, or other matter, prepared, reproduced, or 
published, by them or any of their agents or instru- 
mentalities?”’ 


We urge the Court to note further that there is no evi- 
dence in the record to suggest that appellant was ever a 
member of the “Communist Party, U.S.A.’’?; or that he 
was knowingly a member of ‘‘any organization .. . which 
advocates the overthrow of our constitutional form of 
government’’; or that he was (in 1963) ‘‘associating with 
individuals who were members of the Communist Party, 
U.S.A. or of organizations which advocate the overthrow 
of our constitutional form of government’’; or that he 
contributed to or attended meetings of organizations which 
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advocated the violent overthrow of the United States 
Government. In truth and in fact, there is nothing in the 
record before the Court to establish that, during the period 
from 1934 through 1936, the Young Communist League it- 
self actually advocated the violent overthrow of our gov- 
ernment. In this regard, the record contains appellant’s 
testimony that to his knowledge the League did not pur- 
sue any such course of action in the thirties, and in Point 
I of our main brief, we have directed this Court’s attention 
to Schware v. Board of Bar Examiners, 353 U.S. 232 and 
Konigsberg v. State Bar of California, 353 U.S. 252, where 
the Supreme Court ruled that, during the thirties, even 
the Communist Party itself ‘was a lawful political party 
with candidates on the ballot in most States’ (See 353 
U.S. 244 et seq). 


Thus, the Government’s only basis for its contention 
that appellant deliberately lied when he answered ‘‘No”’ 
to the foregoing set of questions in October, 1963, is that 
appellant, when thereafter directly and flatly asked in 
1964 whether he had ever been a member of the Young 
Communist League’’, voluntarily answered “Yes’’—from 
1934 to 1936’’. But, characteristically, appellees’ brief 
is silent regarding appellant’s forthright explanation as 
to why he answered ‘‘No’’ to the 1963 set of questions and 
‘*Yes’ to the 1964 question directed exclusively at his 
1934-1936 membership in the League. Said explanation 
reads as follows (Exhibit B, Joint Appendix) : 


“It has been my conviction that the organizations 
with which I was associated did not then (1936) ad- 
vocate the forceful overthrow of our constitutional 
form of government, adopt the policy of advocating 
or approving the commission of acts of force or vio- 
lence to deny other people their rights under the Con- 
stitution of the United States, or seek to alter the 
form of government of the United States by unconsti- 
tutional means. Of course, I have had no associations 
since that period. In this light, I have felt it justifi- 
able to reply ‘‘no’’ to the question(s) ... 
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“‘The alternative (answers), ‘‘Yes’’ or ‘‘No”’, did 
not allow for a differentiation between the character 
of the organizations as they existed then (as I under- 
stood them) and their character since the second 
World War, without fear on my part of unfair and 
inaccurate identification by others .. .”’ 


Ergo, just as the record before the Court shows that 
appellant’s answers to the questions involved were, in no 
sense, really ‘‘material’’ to the Air Force’s security in- 
terests in appellant’s case, the record likewise shows— 


(1) that appellant’s answers to the questions expressly 
propounded on the 1963 promotion forms were not 
clearly false, and certainly 


(2) that appellant’s answers to the said questions were 
not ‘‘deliberate misrepresentations’’ on his part. 


Again, therefore, the Air Force’s own Regulations (At- 
tachment 2 to AF'R-712, Table of Offenses and Penalties, 


Offense 8) require a holding here that appellant’s re- 
moval was totally unjustified and unlawful. Absent proof 
of ‘deliberate misrepresentation ... of a material fact’’, 
there is no justification or grounds whatsoever for ap- 
pellant’s discharge after 27 years of good, honest, faith- 
ful service to the United States. 


This, we submit, is what the Air Forces’ own Ad Hoc 
Hearing Committee had in mind in this case when, after 
hearing the evidence and reviewing the record, it flatly 
recommended that ‘‘the penalty of removal in this case 
was too severe’’ (R. 39, 40). 


Our essential purpose in this preliminary statement, 
therefore, is to accentuate and emphasize the foregoing 
facts which appellees have sought to ignore or distort both 
in the district court and now in their brief before this 
Court. Appellees’ tactics in this regard were so success- 
ful in the district court that Judge Hart grounded his 
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ruling in this case on the totally erroneous premise that 
(J.A. 122, 123)— 


‘‘(appellant) in 1963 filled out an application or 
took an oath for a job, or both, and was asked whether 
or not he had been a member of the Young Communist 
League; he said no, he did it intentionally knowing 
that it was an improper answer ...”’ 


But, as demonstrated in Point IV of our main brief, ap- 
pellant was never directly asked in 1963 whether he ‘‘had 
been a member of the Young Communist League’’—and 
at no time has he ever answered ‘‘No’’ to that question. 
On the contrary, he answered ‘‘Yes’’ to that question 
when it was ultimately put to him by the Government 
in 1964. His negative 1963 answers were in response to 
a completely different line of questions, none of which 
mentioned in any respect the Young Communist League 
in the manner recited by Judge Hart in his oral opinion. 


POINT I 
Appellant's Claim for Reinstatement Is Not Barred by Laches 


The Government, which took 814 months from November 
5, 1968 (when the complaint was filed in the district court) 
to July 14, 1969 (when the Answer was filed) to answer 
the complaint in this case and an additional period of 
several months simply to oppose appellant’s motion for 
summary judgment, ironically contends that appellant’s 
claim for reinstatement should be barred by laches. 


The record before the Court shows that appellant was 
summarily discharged effective May 14, 1965. He was 
afforded no hearing prior to his discharge, so presumably 
the Air Force took steps to assign or transfer his daily 
work to some other employee, effective May 15, 1965. Thus 
from May 15, 1965, the day after appellant was discharged, 
the Air Force has been in substantially the same position as 
that about which it complains today. If appellant’s dis- 
charge were thereafter set aside, during (i) the ensuing 
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Air Force appeal procedures, or (ii) the subsequent ad- 
ministrative procedures before the Civil Service Commis- 
sion, or (iii) the proceedings before the Court is this case, 
appellant necessarily would have to be reinstated to the 
position from which he was unlawfully removed, and any 
other employee illegally filling that position would have to 
step aside. 


In their brief, at page 7, appellees concede that appel- 
lant’s position was permanently assigned to another em- 
ployee on November 22, 1965. Appellees concede further 
that this permanent replacement was made by the Air 
Force before appellant had even exhausted his intermediate 
administrative remedy before the Board of Appeals and 
Review of the Civil Service Commission and before ap- 
pellant had exahusted his further right of appeal directly 
to the Civil Service Commission itself. And, of course, as 
a matter of law, appellant had to exhaust those adminis- 
trative remedies before he could properly turn to the 
courts for relief (Hills v. Eisenhart, C.A. Cal. 1958, 256 


F.2d 609, cert. denied, 358 U.S. 832, rehearing denied, 358 
US. 914; Kessler v. General Services Administration, (C.C. 
A. 2, 1964, 341 F.2d 275; Young v. Higley, 95 U.S. App. D.C. 
122, 220 F.2d 487; Fitzpatrick v. Snyder, 220 F.2d 522, 524 
(1st Cir.)). 


It automatically follows, therefore, that if the Board of 
Appeals and Review, in its subsequent administrative deci- 
sion of December 15, 1965, or if the Civil Service Commis- 
sioners themselves in their administrative rulings in 1966 
or 1967 had ordered that appellant be reinstated to the 
position from which he had been unlawfully removed, the 
situation confronting the Air Force (in December, 1965, 
1966, or 1967) would have been substantially the same as 
the situation which will confront the Air Force if this 
Court orders, as we submit it should, that appellant be rein- 
stated to his position at this time. Having admittedly 
permanently assigned another employee to appellant’s 
position on November 22, 1965, the Air Force put itself 
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and the replacement employee in a position where clearly 
that replacement employee would necessarily be compelled 
to step aside in the event of any subsequent administrative 
or judicial order directing that appellant be reinstated. 


And, of course, when the Air Force made that perma- 
nent replacement on November 22, 1965, it was on notice 
in the pending, incomplete administrative proceedings be- 
fore the Commission that appellant was vigorously seeking 
reinstatement to the position from which he contended he 
had been unlawfully removed. Patently, therefore, the Air 
Force itself ‘‘scrambled the eggs’’. so to speak, in Novem- 
ber, 1965 and thereupon assumed the risks and the per- 
sonnel problems involved before even the administrative 
remedies in this case were exhausted and before appellant 
could legitimately turn to the courts for relief. At any 
time after that date, a reinstatement order in appellant’s 
ease would require substantially the same “‘unscrambling’’ 
by the Air Force, to wit, the withdrawal of the replacement 
employee to make way for appellant’s reinstatement to his 


position. Thus, it was the Air Force which created the 
“unscrambling problem’’ about which it presently com- 
plains, not appellant who has continuously, since May, 
1965, followed (with full notice to the Air Force) each and 
every avenue which might ultimately lead to reinstate- 
ment to the position from which he was unlawfully removed. 


The aforementioned ‘‘wnscrambling process’, of course, 
is a problem which necessarily confronts every federal 
agency which unlawfully removes a federal employee from 
his position and is thereafter directed to reinstate him by 
either an administrative ruling or a court order. Unfor- 
tunately, because a court action for reinstatement cannot 
proceed until all available administrative remedies are ex- 
hausted, reinstatement orders are usually entered years 
after the employee was originally illegally removed from 
his position and an equally long period of time after a re- 
placement has been permanently assigned to the removed 
employee’s position. And, of course, as the years roll by, 
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other intervening personnel actions such as reductions-in- 
force, agency reorganizations, etc. take place, but still the 
unlawfully removed employee is entitled to reinstatement 
to his old position and “‘for all purposes is deemed to have 
performed service for the agency during (the) period’’ of 
the unlawful separation (See 5 U.S.C. 5596 (b); Pub. L. 
90-83 § 1(34)(c); 81 Stat. 201). 


A few examples involving reinstatement orders issued 
by this Court years after the initial removal action are 
readily available. In Meehan v. Macy, CCA, D.C. 1968, 392 
F.2d 822, remanded, 425 F.2d 469 (1968), ruling on remand, 
425 F.2d 472 (1969), the employee involved was removed 
from his position with the Canal Zone Government in 
February 1964 and reinstated in October, 1970, pursuant 
to an order of the Civil Service Commission issued in re- 
sponse to this Court’s orders. More than 6%, years thus 
elapsed between the date of the unlawful discharge and 
the date of the Commission’s reinstatement order, but this 
Court and the Commission did not hesitate to proceed as 
they did in justice to Mr. Meehan. In Powell v. Zuckert, 
CCA, D.C. 1966, 366 F.2d 634, the employee involved was 
removed from his position with the Air Force in early 
1962, but was ordered reinstated thereto by this Court in 
July, 1966, more than 4 years later. In Connelly v. Nitze, 
CCA, D.C., 1968, 401 F.2d 416, the employee involved was 
originally removed from his position with the Navy in 
May, 1961, but this Court ordered in August, 1968 that a 
new administrative hearing be held in his case. When 
the case was remanded to the Navy, the Navy elected to 
reinstate Mr. Connelly, although 714 years had passed 
since his original discharge and numerous personnel actions 
involving other employees had since intervened. 


Similar reinstatement orders, issued years after removal 
actions, have also emanated from the Supreme Court. In 
Vitarelli v. Seaton, 359 U.S. 535 (1956), Mr. Vitarelli was 
removed from his position with the Interior Department in 
April, 1954, but the ultimate order of reinstatement was 
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not forthcoming until after the Supreme Court’s ruling of 
June 1, 1959, 1956, and thus a period of more than 5 years 
elapsed between Vitarelli’s discharge and his reinstate- 
ment. What a travesty of justice it would have been if 
the Supreme Court had refused to proceed to a ruling on 
the merits in Vitarelli solely because a reinstatement order 
at that late date necessarily required an ‘‘unscrambling’’ 
of the intervening unlawful personnel actions. Likewise, 
in Service v. Dulles, 354 U.S. 363 (1952), Mr. Service was 
removed from his State Department position in 1951, but 
he was not the recipient of effective relief based on the 
Supreme Court’s decision until June, 1957. But again, 
the Supreme Court did not flinch and refuse to act solely 
because the Government, having unlawfully discharged Mr. 
Service, thereafter replaced him over the ensuing years 
with some other employee. 


In the final analysis, therefore, it is utterly specious for 
appellees to assert that simply because the Air Force 
“scrambled the eggs’’ in 1965, it is too difficult to ‘‘un- 
seramble”’ them in 1971.. The Air Force patently could 
have followed another course in this case and it should 
follow that other course in future removal cases of this 
nature if it genuinely desires to avoid the necessity for 
such ‘‘unscrambling’’? when reinstatement orders are 
forthcoming. This could be accomplished by simply post- 
poning the effective date of actual discharge in dubious 
cases of this kind until after the employee’s case is re- 
viewed by the Civil Service Commission and the courts. 
If the employee’s removal appeal or removal action is ulti- 
mately sustained, either by the Commission or the courts, 
the status quo will have thus been maintained and there 
will be no need for ‘‘unscrambling”’ at the end of the line. 
This solution would also obviate the Government’s oft- 
repeated complaint about “‘double pay for the same job’’ 
when a removed employee has to be reinstated as required 
by the Back Pay Act of 1966, as amended (Pub. L. 90-83, 
81 Stat. 201, 5 U.S.C. 5596) because thereunder the re- 
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moved employee would continue to perform the job and 
draw his pay until the removal is clearly final.’ If, on the 
other hand, the employee’s removal appeal and removal 
action are ultimately unsuccessful, then, of course, the pro- 
posed discharge would be finally sustained and the em- 
ployee could be removed forthwith from his position.? The 
agencies involved or the Civil Service Commission might 
also establish by regulation a specific period of time within 
which the various steps of the administrative appeal proc- 
ess would have to be completed and a specific period of 
limitations to govern the commencement of any ensuing 
court action. 


In this regard, the Court’s attention is directed to the 
fact that a procedure similar to that hereinabove suggested 
was recently adopted voluntarily by the Department of 
Health, Education and Welfare and the Social Security 
Administration in a removal proceeding involved in Harney 
et al v. Griner et al, Civil Action No. 3434-70, U.S.D.C., 
D.C. and an order postponing a proposed removal of two 


employees of those agencies pending final action in the 
pending litigation was entered by Judge Hart on January 
19, 1971. 


In the case at bar, however, appellant has not been 
guilty of laches in any event. His complaint was filed on 
November 5, 1968, less than 7 months after April 22, 1968, 
the date on which appellee Civil Service Commissioners 
issued their last ruling subsequent to the Air Force’s writ- 
ten confirmation that, in spite of the proceedings against 


1In cases where an employee’s presence would be objectionable during the 
appeal process, the employee could be placed in appropriate leave status. 
The s:‘ency would still be free to finalize a discharge at any time if it there- 
after wants to assume the risk of ‘¢unserambling’’ in the event of a subse- 
quent reinstatement order. 


2The suggested postponement of final removal would also make it possible 
in cases of this kind for the agency to reappraise the employee during the 
postponement period ; and if his performance is good, the agency itself might 
elect to nullify or reduce the penalty. 
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appellant in this case, his top security clearance status was 
unaffected and that he was still employable in any sensi- 
tive position. At the very worst, appellant’s complaint 
was filed approximately 24 months after the Civil Service 
Commissioners on October 26, 1966, themselves rendered 
their very first ruling on appellant’s administrative appeal. 


The Commission’s own regulations, of course, granted 
appellant the right of appeal directly to the Commission (5 
C.F.R. 772.308), and the Commissioners themselves have 
the unfettered right to reopen and reconsider any decision 
theretofore rendered by the Commission’s Regional Office 
or by its Board of Appeals and Review (5 C.F.R. 772.308) 


And the record shows that at no time during the said 
period of time from October 26, 1966 to the date on which 
the complaint was filed in 1968 did appellant in any re- 
spect acquiesce in the administrative rulings theretofore 
rendered against him. In this connection, the record shows 
that appellant followed every available avenue in an effort 


to regain the position which had been unlawfully taken 
from him. These are the facts: 


(i) After the Commissioners rendered their decision 
of October 26, 1966, appellant filed an application with 
the Commission, begging it to reopen his case for the 
introduction of new evidence. That application was 
not acted upon until January 13, 1967—approximately 
21 months before the complaint was filed herein. 


(ii) Appellant thereupon referred his case to_his 
union, the American Federation of Government Em- 
ployees, for consideration and assistance. On August 
24, 1967, the National President of the Federation in 
Washington petitioned the Civil Service Commission- 
ers, in justice, to give their personal attention to this 
case. On September 8, 1967, approximately 13% 
months before the complaint herein was filed by the 
Federation for Mr. Rodriguez, the Commissioners de- 
clined to grant such review. 


(iii) Thereafter, on October 25, 1967, the National 
President of the said Federation petitioned the Secre- 
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tary of the Air Force to review appellant’s case and 
to reduce the removal action to some lesser penalty. 


(iv) Less than 11 months before this action was 
filed, on December 12, 1967, the Director of Civilian 
Personnel of the Air Force appeared to say in a letter 
to the Federation that appellant was eligible for rein- 
statement to his position. He stated: ‘‘. . . this Head- 
quarters will not interpose any objection to his reem- 
ployment with the Air Force. The Air Force Systems 
Command has been advised of such a determination.’’ 
(J.A. 42) 


(v) Upon receipt of this written advice from the 
Air Force together with a further letter dated January 
10, 1968 which stated appellant was cleared for em- 
ployment ‘‘in a sensitive position’? (J.A. 43) appel- 
lant promptly applied for reinstatement or reemploy- 
ment. On February 14, 1968, less than 9 months be- 
fore this action was filed, the Air Force declined appel- 
lant’s request, claiming it had no vacancies for ‘‘out- 
side applicants’’ (J.A. 43). 


(vi) The National President again petitioned the 
Civil Service Commissioners for relief in light of the 
Air Force’s recent actions. On April 22, 1968, about 
6% months before the complaint was filed herein for 
appellant by the said Federation, the appellee Com- 
missioners arbitrarily refused to act, stating they 
‘*found insufficient basis for reopening the appeal’’. 
(J.A. 44). 


It is clear, therefore, that at no time did appellant ‘‘sleep 
on his rights’’. He and his federal employee union vigor- 
ously pursued his case and for a while, in late 1967 and 
early 1968, rays of hope emerged and the Air Force itself 
appeared ready voluntarily to remedy this travesty of jus- 
tice. And, while the Government now contends that it 
would be difficult to reinstate Mr. Rodriguez upon an order 
of this Court in this case, in September, 1969, after this 
suit was filed, counsel for appellees herein represented to 
appellant’s counsel that the Air Force was ready to re- 
employ Mr. Rodriguez at the ‘‘Los Angeles Air Force Sta- 
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tion’’ as ‘‘an Engineer at GS-13 level, the level he was in 
at the time of his separation’’ (Joint Appendix, Exhibit 
M). Clearly, the Air Force cannot complain of the delay 
in the filing of this suit when, during the delay itself and 
since, it periodically held out hope that appellant could or 
would be reinstated or reemployed without [the] necessity 
of further litigation. 


In Powell v. Zuckert, CCA, D.C., 1966, 366 F.2d 634, this 
Court considered and rejected a similar defense of laches 
asserted by the Air Force against a federal employee’s 
claim for reinstatement. In the course of its opinion, the 
Court assigned the following reasons, inter alia, for its 
ruling: 


1. In a Memorandum dated August 1, 1956, the Attorney 
General of the United States made it clear that, in fed- 
eral employee reinstatement cases, the Department of 
Justice “ought not press claims of laches unless there 
is a lapse of more than 18 months during which the 
former employee can be shown to have acquiesced in 
all respects in the action taken.’’ (366 F.2d 634, 636, 
footnote 1.) 


. The Supreme Court had previously rendered a deci- 
sion excusing ‘‘a delay spent by an employee in at- 
tempting to obtain reinstatement through Congress’’. 
(Myers v. United States, 272 U.S. 52, cited at 366 F.2d 
634, 637.) 


3.The Court of Appeals for this Circuit had excused 
delays in reinstatement suits ‘‘caused by reasonable 
mistakes as to the proper procedure.’’ (Ritter v. 
Strauss, 104 U.S. App. D.C. 301, 306, 261 F.2d 767, 772 
(1958), cited at 366 F.2d 634, 637.) 


. The Court of Appeals for this Circuit had also excused 
delays in reinstatement suits due to ‘mistakes as to 
the applicable rule of law’? (Duncan v. Summerfield, 
102 U.S. App. D.C. 185, 251 F.2d 896 (1957), cited at 
366 F.2d 637). 


5. The Court of Appeals for this Circuit had likewise ex- 
cused delays in reinstatement suits by federal em- 
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ployees who did not have sufficient money to travel to 
Washington to prosecute their cause of action (Gurley 
v. Wilson, 99 U.S. App. D.C. 336, 239 F.2d 957 (1956), 
cited at 366 F.2d 637). 


. The appellant in Powell v. Zuckert had not “‘slept on 
his rights’’. ‘He was at all times diligent in exhaust- 
administrative remedies.”’ (366 F.2d 634, 638.) 


. The only possible ‘‘prejudice’’ to the Government from 
the litigation delay was something already ‘‘inherent in 
situations like the case at bar’’, namely, ‘‘the Govern- 
ment’s ‘right’ to have its operations disturbed as little 
as possible by reinstatement and by having to pay the 
salaries of two persons for a single service.”? The 
Court, after considering this particular matter, stated, 
at page 638: 

‘<The prejudice normally contemplated in applying 
laches, however, stems from such factors as loss of 
evidence and unavailability of witnesses, which di- 
minish a defendant’s chances of success,”’ 


3 In cases such as United States ex rel Arant v. Lane, 
249 U.S. 367, and Grasse v. Snyder, 89 U.S. App. D.C. 
352 (relied on by appellees in the case at bar), the 
defense of laches has been recognized solely because 
the delay in litigation was “‘wholly unexplained’’ or 
because the plaintiff had also failed properly to appeal 
his discharge to the Civil Service Commission as well 
(366 F.2d 634, 636, footnote 1, 638, 639.) 


Obviously, all of the reasons given by the Court of Ap- 
peals for its ruling in Powell v. Zuckert apply with equal 
force to the case at bar. Using the measuring rod of the 
Attorney General’s Memorandum alone, it is patent that 
here there has nor been ‘‘a lapse of more than 18 months 
during which Mr. Rodriguez can be shown TO HAVE AC- 
QUIESCED IN ALL RESPECTS IN THE ACTION TAKEN AGAINST 
nim.’’? On the contrary, Mr. Rodriguez has continuously 
and vigorously opposed the action taken against him and 
he has not ‘‘slept on his rights’’. ‘‘He was at all times 
diligent in exhausting whatever administrative remedy”’ 
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offered any possible relief? At no time did he acquiesce 
in the action taken against him. 


In conclusion, we note that in their brief appellees argue 
that laches should apply here because delay tends to in- 
crease the amount of back pay due and owing under the 
Back Pay Act. Appellees fail to explain, however, why 
they contributed to such delays by taking more than 8 
months to file their Answer in this case, or why they needed 
extension after extension of time simply to oppose appel- 
lant’s motion for summary judgment. Moreover, they fail 
to explain why similar delays in final judgment did not 
deter reinstatement orders in Meehan, Powell, Vitarelli, 
Service and Connelly supra. Indeed, appellees must realize 
how specious this last contention really is because, regard- 
ing back pay, the Court of Claims, in O’Brien v. United 
States, 148 Ct. Cl. 1, has ruled flatly that delays of less 
than the applicable 6 years Statute of Limitations period 
do not constitute laches in federal employee suits for back 


pay. 


POINT I 


This Court’s Reasoning in Kutcher v. Higley Should Be Ap- 
plied Here To Require Reversal of the District Court's 


Ruling 
Appellees’ brief goes all out to attempt to convert ap- 
pellant’s failure to volunteer information regarding his 
1934-1936 membership in the Young Communist League, im 
response to questions which did not directly or properly 
solicit that information, into a national security issue of 
major proportions. And, appellees seek further in that 


3 In this instance, therefore, cases such as Jones V. Summerfield, 265 F2d 
124 (1959), relied on by defendants, have no relevancy whatsoever. There, 
the plaintiff failed completely to pursue the administrative remedy to the 
Civil Service Commission prescribed by Section 14 of the Veterans Preference 
Act. Rather, he simply wrote letters to the President and the Postmaster 
General asking for reinstatement. All actions taken by plaintiff and his 
union in this case were in pursuit of effectively reopening the statutory appeal 
remedy. 
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brief to sustain the removal action by contending that 
merely because appellant voluntarily admitted in 1964 that 
he was innocently a member of the League during the 
thirties,* he was automatically guilty of having falsified his 
answers to all of the questions propounded to him in 1963. 


As demonstrated in the Preliminary Statement herein- 
above, the questions propounded to appellant on the 1963 
promotion forms included the following questions, inter 
alia: 


1. ‘‘Are you now or have you ever been a member 
of any organization . .. which advocates the overthrow 
of our constitutional form of government... or which 
seeks to alter the form of government of the United 
States by unconstitutional means?’’ 


2. ‘‘Are you now associating with, or have you 
associated with any individuals, including relatives, 
who you know or have reason to believe, are now or 
have been members of any of the organizations identi- 
fied above?’’ 


3. ‘‘Have you ever engaged in any of the following 
activities of any organization of the type described 
above: contribution(s) to, attendance at or partici- 
pation in any organizational, social or other activities 
of said organizations or any projects sponsored by 
them ...’’ 


And, simply because appellant voluntarily admitted, 
when directly and properly asked in 1964, that he had 
simply been a member of the League in 1934-1936, the 
Air Force, without presenting any further evidence of any 
kind and without in any respect proving that the League 
(im 1934-1936) advocated the overthrow of our constitu- 
tional form of government, discharged him on the assump- 


4In this regard, appellees necessarily concede, at pages 14 and 15 of their 
brief, that here appellant’s membership in the League in the thirties was 
“‘innocent’’ and ‘‘non-disqualifying’’ insofar as federal employment is con- 
cerned—i.e. ‘‘immaterial’’ to federal employment. 
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tion that his said 1964 admission automatically established 
the falsity of his 1963 negative answers to the three 
questions listed above. 


The Air Force’s action, we submit, violated appellant’s 
rights under the due process clause of the Fifth Amend- 
ment and Section 14 of the Veterans’ Preference Act (58 
Stat. 390 (1944), 61 Stat. 723 (1947), 5 U.S.C. § 863, now 
5 U.S.C. 7512), and said discharge was thus a nullity. 


In Kutcher v. Higley, OCA, D.C., 1956, 235 F. 2d 505, an 
employee in the Veterans’ Administration was discharged 
principally because he admitted that he was and had been 
a member of the Socialist Workers Party, an organization 
then listed on the Attorney General’s List of Subversive 
Organizations. The Veterans’ Administration thereupon 
proposed to remove the employee from his position on 
the basis of four charges, three of which dealt solely with 
his membership in, employment by and contributions to the 
Socialist Workers Party. The fourth charge accused Mr. 
Kutcher of association with persons and groups designated 
by the Attorney General as subversive. But, when the 
time arrived to sustain Mr. Kutcher’s discharge, the 
Veterans Administration went further, and like the Air 
Force im the case at bar, simply concluded or presumed 
from Mr. Kutcher’s admission of membership in the 
Socialist Workers Party that ‘‘the Party ... advocated the 
overthrow of the Government by unconstitutional means, 
and Kutcher was ... aware of that aim ... and supported 
it consciously and actively’? (See 235 F. 2d 509). This 
Court ruled that any federal discharge action so predicated 
was null and void under the Veterans Preference Act. The 
Court ruled, first of all, at page 509: 


“The first charge was that Kutcher was a member 
in the Socialist Workers Party, which had been desig- 
nated by the Attorney General as subversive. This 
court held in the prior appeal that this charge could 
not constitute a valid reason for dismissal. Thus find- 


20 


ings thereon, even if made, would not have been suffi- 
ctent.’’ 5 


Judge Prettyman, writing for this Court, went on to rule, 
at page 509, that the mere fact of admitted membership 
in the Workers Party could not, in any sense, constitute an 
automatic basis for a conclusion that said Party advocated 
the overthrow of our Government by unconstitutional 
means or that Mr. Kutcher was aware of that aim and 
consciously supported it. Ergo, this Court directed (by the 
way, again years after the original discharge) that Mr. 
Kutcher must be reinstated to his position. 


Applying the reasoning of Kutcher to the case at bar, 
it clearly follows that Mr. Rodriguez’s 1964 admission of 
membership in the League during the thirties did not in 
any sense constitute an automatic basis for a finding by the 
Air Force or by the Civil Service Commission that his 
1963 negative answers to the three questions listed above 
were ‘‘deliberately false’. And, since the Air Force and 


the Commission did so automatically conclude, Mr. 
Rodriguez’s discharge, like Mr. Kutcher’s, was patently 
a nullity. 


The Court should also conclude, we submit, that since, 
under Kutcher, Mr. Rodriguez’s 1934-1936 membership in 
the League and the League’s inclusion on the Attorney 
General’s list (20 years later) standing alone ‘‘could not 
constitute a valid reason for dismissal’’, Mr. Rodriguez’s 
failure to volunteer that information, in response to the 
1963 questions, which in turn did not clearly solicit that 


5See Kutcher v. Gray, 91 U.S. App. D.C. 266, 199 F.2d 783 (1952). On 
the strength of that ruling by this Court, it is clear that Mr. Rodriguez could 
not have been removed from his Air Force position solely because he admitted 
he was once a member of the League, and that the League (20 years later) 
was placed on the Attorney General’s list. 
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information, likewise ‘‘could not constitute a valid reason 
for dismissal. 


In conclusion, therefore, considering all of the facts 
here involved, we submit it is just short of outrageous and 
that it is grossly oppressive and unjust for appellees in 
their brief to lump appellant, a federal employee with 27 
years of valiant service to the United States, together in 
the same breadth with indicted and convicted criminal 
conspirators charged with having conspired to file inten- 
tionally false affidavits under the National Labor Rela- 
tions Act (Appellee’s Brief, pg. 15); and with those who 
‘‘undertake to cheat the Government’ by filing false state- 
ments under the Home Owners’ Loan Act (Appellee’s 
Brief, pg. 15). Here, appellant voluntarily supplied the 
pertinent information to the Government when that infor- 
mation was directly and properly solicited from him in 
1964. And, his failure to supply that information in 1963 
is chargeable to the fact that the Government itself did not 


correctly or directly solicit the said information—informa- 
tion which, in light of Kutcher and the Air Force’s subse- 
quent actions in this case, was immaterial at best to the Air 
Force promotion then at stake.’ 


6In this regard, the first question contained on the 1963 forms expressly 
was directed to present or past membership in the ‘‘Communist Party, U.S.A.’’ 
or some similar Communist organization, as those organizations were known 
in 1963. Appellant had never been a member of the ‘‘Communist Party, 
U.S.A.’’, Thus, to simply put an ‘‘X”’ in the ‘Yes’? box in answer to that 
question would have exposed appellant to the belief that indeed he was per- 
haps presently 2 member of the Communist Party, U.S.A. This fact, we 
submit, amply demonstrates the ‘overbreadth’? of the said questions in ap- 
pellant’s case and why he followed a fair, prudent course by simply 
“«X-ing’? the ‘“No’’ block to that question. After all, in no Tespect, was 
the question directly aimed at his ancient disassociation with the League itself. 


7 Harrison v. McNamara, 228 F. Supp. 406, relied on by appellees is entirely 
inapposite. The central issue involved in Harrison was whether a new, 
temporary federal employee could constitutionally be dismissed during his 
probationary period without a hearing, whereas applicable Defense Depart- 
ment regulations required a hearing in dismissal cases involving permanent 
employees. Moreover, in Harrison, the temporary employee involved cate- 
orically admitted that the statements contained on his initial job application 
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CONCLUSION 


Appellant, with 27 years of outstanding service to the 
United States, is, under the facts of this case and in jus- 
tice, entitled to be reinstated to his position, and the 
District Court’s clearly erroneous judgment should be 


reversed. 
Respectfully submitted 


Epwarp L. Merrican, 

SmatTHERS AND MERRIGAN 
Attorneys for Appellant 
1700 Pennsylvania Avenue, N. W. 
Washington, D. C. 


forms were intentionally and clearly false. Finally, as appellees concede in 
footnote 25, page 18 of their brief, Harrison was charged mainly with 
‘falsely denying that he had ever been arrested, charged or held by law 
enforcement officers.’’? In this regard, this Court should compare its own 
decisions in Pelicone v. Hodges, CCA, D.C, 1963, 320 F.2d 754; Weinberg 
v. Macy, CCA D.C. 1966, 365 F.2d 897 and Hepner v. District of Columbia, 
CCA D.C. 1967, with Harrison. 

Equally inapposite are cases like Lerner v. Casey, 357 U.S. 468, relied on 
by appellees at page 17 of their brief. There, a New York subway con- 
ductor was discharged by the City of New York for refusing to answer on 
Fifth Amendment grounds whether he was then @ Communist. Appellant 
in the case at bar has never refused to answer any question put to him by the 
Government on Fifth Amendment grounds or otherwise. 


